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SERVICES IN HONOR OF ARTHUR J. MELLOTT 


By The Bar Association of the State of Kansas 


BE Ir REMEMBERED, That on this 3rd day of June, A.D., 1958, in a special session of 
the Bar Association of the State of Kansas, a Memorial Service is had for the late Hon- 
otable Arthur J. Mellott, with the Honorable Harry G. Miller, Jr., Vice President of the 
Wyandotte County Bar Association, and Judge of the Wyandotte County District Court, 
presiding. 

* ad * 

JUDGE MILLER: Members of the Bar Association of Kansas, Distinguished Guests, 
Friends and Relatives of Judge Mellott: 

This service, as you know, is in honor of the late Arthur J. Mellott. The Kansas State 
Bar Association is privileged to conduct this Memorial Service and as Vice President of 
the Wyandotte County Bar Association I am honored in being allowed to preside. This 
was to have been the privilege of Leonard O. Thomas, who is the President of the 
Wyandotte County Bar Association, but Mr. Thomas is confined at home today as the 
result of injuries suffered in a recent auto mishap. 

I think that is is very appropriate that we are holding this Service in this Court Room 
where Judge Mellott served with honor and distinction for more than twelve years. 
While to him every court room was a temple of justice, this was a special court room. 
He was deeply cognizant at all times of the long history and the many fine traditions that 
gtew up and developed around this court room where the lawyers of Kansas and else- 
where, great and small, tried their lawsuits and engaged in countless legal battles for a 
half century or more and Judge Mellott was proud of his part in this picture. He left 
it enriched many fold by the strength of his own character and his personality and by 
his unyielding devotion to the principles of law and justice in which he so firmly 
believed. 

And now the chorus of the Wichita Bar Association will sing “This Is My Country.” 
(Thereupon, the Wichita Bar Association Chorus sang “This Is My Country.”) 
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JupGE MILLER: We are honored to have with us today the Honorable Jay W. Scovel, 
President of the Bar Association of Kansas, who will make the presentation of the 
portrait. Mr. Scovel. 

Mr. SCOVEL: Mr. Chairman, Friends and Family of Judge Mellott, Ladies and Fellow 
Members of the Bar: 

We are met at this special session of the United States District Court for the District 
of Kansas for the purpose of presenting to the United States an oil painting likeness of 
the late Honorable Arthur J. Mellott. This portrait is made possible through contribu- 
tions of members of the bar of the State of Kansas. This portrait will take its place 
along with those of honored judges of the past, and by this service we in a small way 
honor the memory of a fellow lawyer who has served us so well. 

Judge Mellott was born on a farm in Leavenworth County, Kansas, in 1888. He was 
the son of a rural school teacher. From this modest and unpretentious background he 
came up the hard way and served us for twelve years as judge of this court. His record 
as such is one of the most brilliant and distinguished not only in Kansas but in the entire 
nation. His background, training, and service prior to being elevated to the District 
Court bench gave him a well-rounded background of experience, which combined with 
his brilliant mind, a sympathetic heart, a deep sense of justice and a fine understanding 
of the law, made him one of the great judges of the nation. In his early life he was 
a rural school teacher. He graduated from the Kansas City School of Law in 1917 and 
later taught law in that school. He was a county attorney, assistant United States district 
attorney, deputy commissioner of the Bureau of Internal Revenue, Judge of the United 
States Court of Tax Appeals for ten years, and engaged in the general practice in Kansas 
City for about fifteen years, all prior to his elevation to the bench. He at all times had 
been a member of and active in his local bar association, had for many years been a 
member of the American Bar Association and a member of the Bar Association of the 
State of Kansas since 1920. He, in addition, made many contributions to the activities 
of his political party, having occupied positions of responsibility therein, including that 
of being chairman of the County Democratic Central Committee in 1920. 

In his long climb from a more or less obscure position to that of judge of this court, 
he never forgot how he came up nor failed to lend a helping hand to those who followed. 
This quality in him was so noticeable in his career as judge of this court. It can be truly 
said that no more modest, kind, or sympathetic man ever graced the bench of this court. 

He was always prompt in the discharge of a duty or responsibility entrusted to his 
care. We know he was guided only by honesty of purpose. He was a strong, just judge 
unshakeable by any consideration other than his devotion to the right and to the law. 

It is a privilege of the Bar Association of the State of Kansas, and I consider it a great 
privilege for me to be allowed to present to the United States for this court the likeness 
of this great judge and good man, who by his own efforts and industry was able to arise 
from an obscure position to the position of judge of the United States District Court of 
Kansas. 

Jupcs MILLER: Thank you, Mr. Scovel. And now to unveil the portrait we have 
with us today Miss Deborah Ann Mellott, the granddaughter of Judge and Mrs. Mellott, 
who will be assisted by Mr. Dwight V. Roberts of Kansas City, Missouri, the artist who 
painted the portrait. (At this stage of the proceedings the portrait of the late Honorable 
Arthur J. Mellott was unveiled.) 
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JupGE MILLER: Certainly no words of mine could serve to add to the description of 
this picture. I think that you will agree with me that it is a beautiful portrait and well 
done. 

To accept this portrait on behalf of the United States we are honored to have with 
us this afternoon the Chief Judge of the United States District Court of Appeals for the 
Tenth Circuit, the Honorable Sam G. Bratton. Judge Bratton. 

Jupce BRATTON: Mr. Chairman: The portrait presented and accepted on this oc- 
casion will serve a very significant purpose. Well positioned and carefully preserved, 
it will constantly stir within members of the bench and the bar of the present and future 
generations a deeper appreciation of the personal and official life and character of the 
late Arthur J. Mellott; and it will stimulate others to a keener desire to serve mankind 
more effectively and efficiently. But the penetrating significance of the occasion is that 
members of the bench and bar in Kansas present to the United States this realistic like- 
ness of Judge Mellott as an expression of their fealty to the noble concepts and ideals 
which guided his course throughout his service as a member of the bar and later as a 
member of the judiciary. 

To outsiders, the quantity and quality of the working relationship between the ex- 
panding powers of the states and those of the nation, and the effect of the limitations 
imposed upon all governments arising directly and indirectly out of guarantees are inte- 
grated parts of our constitutional system. Throughout that period of evolution in the 
law of this country Judge Mellott maintained a keen appreciation of the duty to make 
adjustments between conflicting activities in such manner as to preserve the rights of 
all by protecting the rights of each. He portrayed a clear concept of the duty to sustain 
unimpaired the broad powers of the states not ceded to the national government and at 
the same time to uphold the authority of the Union in respect to subjects coming fairly 
within the legitimate scope of its power as conferred by the Constitution. He dem- 
onstrated daily an acute awareness of the duty to uphold the guarantees of individual 
freedom as declared by the Constitution. He recognized the intervention of marked 
changes in social and economic needs, and he believed with a passion that law could 
accommodate itself to such changes within the limits set by the Constitution. It was his 
concept that law could make progress adapted to new social and economic conditions 
and could serve the needs of society, all within the framework of constitutional limits. 
He never departed from the conviction that law should serve rather than rule the in- 
stitutions which it shelters and that it should never fail to promote justice at its highest 
level. It was his settled belief throughout the period of evolution that law could fashion 
and mold itself in a manner to deal adequately with immediate problems and at the same 
time maintain and preserve unimpaired long term values. And with his ready grasp of 
fundamental principles, his power of analysis, his discriminating perception, and his 
facility for terse, forceful, and vigorous expression, his service as a member of the 
judiciary made an invaluable contribution to the development and maintenance of 
American law at its highest level. 

Judge Mellott in judicial pronouncement and in personal conversation, spoke with 
majestic authority, particularly in respect to citizenship, public affairs, and law. His 
words were well chosen and they always reflected the passion of one deeply interested 
in the welfare of mankind. He was modest in full degree, and yet he was fearless and 
mighty in his advocacy of justice and right. His integrity of mind, selflessness, and un- 
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flagging service in life were completely devoted to the betterment of mankind. His 
learning and experience gave him the freedom and effectiveness which come with mas- 
tery, and he made an intelligent and effective adaptation of them to the needs of his time. 


Throughout his service as a member of the judiciary, Judge Mellott maintained a high 
judicial manner on the bench. He was unfailingly courteous and dignified. His colloquies 
with counsel were always with the single purpose of maintaining dignity, expediting 
proceedings, and keeping the scales of justice in proper balance. His penetrating ques- 
tions and his incisive statements in ruling upon contentions made plain a commanding 
desire to arrive at the very core of the case and to make disposition of it in harmony with 
established principles of substantive law and recognized rules of procedure. He dis- 
regarded mere subtleties and narrowness of view, and he rejected sophistry in all its 
forms. He thought along broad lines with a conscience sensitive to right and a vivid 
purpose to frustrate wrong. He reached settled convictions with mature deliberation. 
But once reached, he held them with a courage of steel that knows not how to yield. His 
devotion to legal jurisprudence sprang from a keen realization that law is the intangible 
force that makes freedom possible; the intangible force that brings order into the affairs 
of men; the intangible force which encourages men to accumulate possessions, pursue 
knowledge, and enjoy life as a member of a common society; the intangible force which 
gives security, protection, and encouragement to reach higher levels and occupy broader 
fields; and the intangible force which provides a substitute for that which otherwise 
might become chaos and terror. 


Socrates said “Four things belong to a judge, to hear courteously, to answer wisely, to 
consider soberly, and to decide impartially.” In a later generation, Newton D. Baker, 
the distinguished Secretary of War during World War I, and a member of the American 
Bar with no superiors, used this language: “Well, what is a judge? A man of learning 
who spends tirelessly the weary hours after midnight acquainting himself with the great 
body of traditions and the learning of the law—A man who bears himself in his com- 
munity with friends but without familiarity; almost lonely, devoting himself exclusively 
to the most exacting mistress that man ever had, the law as a profession in its highest 
reaches where he not only interprets the law but applies it, fearing neither friend nor 
foe, fearing only one thing in the world—that in a moment of abstraction, or due to 
human weakness, he may in fact commit some error and fail to do justice. That is a 
judge.” And still an unknown author said concerning a judge “At home he’s a man much 
like the rest of us. He plays with his children, frowns over his biils, reads his newspaper, 
discusses the weather with the neighbors. But in the morning, when he goes to work, he 
puts on a plain black robe and becomes something bigger than himself. There’s a touch 
of ceremony as he walks into the courtroom. ‘Please rise’, says the Clerk, in a formal 
kind of voice. ‘His Honor, the Judge. . .’ And we all stand for a moment in silence 
and respect, to remind His Honor and ourselves of what we expect from a man we've 
asked to wear the plain black robe of justice. Now his difficult work begins. People talk 
to him—arguers all; attackers and defenders, each believing that he alone is right. Feel- 
ings run high, voices are raised, tempers are lost, manners are forgotten—but not by the 
Judge. He is a smoother of tempers, a referee among fighters, a cool guardian of the 
rule. He is'the protector of both sides and the partisan of neither. Both sides hope to 
sway him, and hope even more that he cannot be swayed. What does he think about, 
sitting high and lonely at the bench? Is it only the law, or is there something else? 
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Maybe he remembers, with some deeper part of his mind, that all the laws written in 
his big books are different ways of saying one simple thing: We, the people, want fair 
play for every man. Maybe that is what keeps him strong and clear and calm while the 
angry argument swirls around him. ‘Your Honor’, we call him. But it is our own honor 
we mean. We have woven into the plain black robe the ideals that make up the honor of 
an American—our devotion to what is right and good, our determination to protect those 
who need our help. “Wear these every day’, we tell him. ‘Never let us forget them.’ The 
Clerk faces the courtroom. ‘His Honor, the Judge’, he says. And we rise with a touch 
of ceremony as our ideals walk slowly toward the tall oak bench.” These words coming 
from three separate sources applied fittingly and appropriately to Judge Mellott. 

In his chosen field of law, Judge Mellott ranged at will, exhibiting a knowledge, an 
intelligence, and a critical faculty which was challenging. He had a personality and 
individuality which comes only to those who know that life is good and generous and 
yet serious, who understand that happiness is within reach and yet is fragile, who realize 
that there is wretchedness in the world and mourn its existence, who have learned that 
the cruel sword of bigotry is stained with many of the sad memories of the world, and 
who sense the terrifying greatness of the human pilgrimage. Possessing in full measure 
these personal characteristics, the generosity of his spirit was constant and uplifting. His 
character made him a power in the community in which he lived, and his personality 
endeared him to people in every station of life. He was a great judge. He was a great 
American. And his place in history is secure. 

It gives me personal satisfaction which defies adequate expression to accept on behalf 
of the United States this portrait, and to give assurance that it will be carefully preserved 
as an inspiration to others to follow the example of the late Arthur J. Mellott in render- 
ing service to mankind. 

JUDGE MILLER: Thank you, Judge Bratton. At this time we are going to call upon 
a friend and associate of Judge Mellott for the eulogy. There is no one more qualified 
to deliver such a eulogy to Judge Mellott than Judge Hill, for no one outside his own 
family knew him better or loved him more. 

It is with sincere pride and respect that I present to you the Judge of the United States 
District Court for the District of Kansas, the Honorable Delmas C. Hill. 

JupGe Hitt: Judge Miller, Mrs. Mellott, the other members of the Mellott family, 
Distinguished Guests, Ladies and Gentlemen: Lawyers, judges and laymen from all parts 
of Kansas, and from all walks of life, are gathered on this occasion to witness the unveil- 
ing of the portrait of, and to fittingly and appropriately pay tribute and honor to the 
memory of, Arthur Johnson Mellott, United States District Judge for this District for 
over twelve years, and the Chief Judge of the District for the last eight years of his 
tenure. 

Judge Mellott was born August 30, 1888, in the cross-roads community of Wallula, 
in Leavenworth County, Kansas, the second of the five children of McClellan and Pauline 
Mellott, a pioneer family of this area, and he departed this life on December 29th, 1957. 

He received his elementary education at Wallula and in the Hawthorn and Chelsea 
schools of this city. Thereafter, he attended Wilson High School, conducted in connec- 
tion with the old Kansas City University, also in this city. 

At an early age he was taught and realized the value and importance of hard work. 
At the age of twelve years he obtained his first employment, away from home, as a clerk, 
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delivery boy and handyman at Prichard’s Grocery in the Chelsea neighborhood in this 
city. He held this job for several years, working after school hours and on Saturdays, 
At this same time he had a daily morning paper route in the Armourdale area, which 
required him to catch the “Owl” streetcar every morning shortly after 3:00 o'clock to 
get to his paper route. Throughout his school years he worked on his father’s farm and 
held various jobs such as elevator operator, employment in a shoe factory, store clerk, 
hotel clerk and others in order to supplement the family income and help pay for his 
own education. 

His father was an early day school teacher and naturally the son was attracted to that 
profession. On August 30, 1906, the day of his eighteenth birthday, he obtained his first 
teacher's certificate and the following week assumed the duties of his first teaching 
position at the Maywood School in rural Wyandotte County. He continued teaching in 
various schools of the county until his election as County Superintendent of Public In- 
struction in 1914. During one term of school he taught the Timmons School as the only 
teacher with one room and sixty-five pupils in eight grades. 

These years spent teaching in rural Wyandotte County gave the young teacher a wide 
acquaintance in the county and played an important role in his later success both in 
politics and in the practice of law. 

After establishing himself in the teaching profession he met a young lady who was 
visiting in the home of a neighbor. Her name was Florence Hiat and she was destined 
to play an important role in his life story. Her father had come to Kansas before the 
Civil War as a Quaker minister and had been a missionary to the Indians, but was living 
then in Kansas City, Missouri. The judge told me on many occasions about his trips 
from the farm to Kansas City, Missouri, to see this young lady. He usually walked to 
Edwardsville where he caught a Union Pacific train to the old union depot, and then 
took a streetcar to her home. They were married on October 8, 1911, and enjoyed a 
beautiful married life together for many years. She remained at his side throughout 
those years aiding and assisting him in every way to build the successful life he lived. 
They were the parents of four children: Margaret M. Macurdy, Arthur M. Mellott, 
Howard A. Mellott and Mary Nell Corcoran. 

Commencing shortly after his marriage he attended night classes at the Kansas City 
School of Law, which is now a part of Kansas City University, and in 1917 was grad+ 
uated from that institution and received an LL.B. degree. He was admitted to the bar 
of Kansas that same year. 

Prior to his judicial career, he took a keen and active interest in the political life of 
his community, his state and nation. In 1920 he was democratic county chairman of 
Wyandotte County. He often said the highlight of his political activities occurred that 
year, when he was able to procure an old three-passenger airplane, flew with the pilot 
to Sedalia, Missouri, and persuaded the young Vice Presidential candidate, Franklin D. 
Roosevelt, to accompany him back to Kansas City, Kansas, for a campaign speech. 

In 1932, he was the temporary chairman and keynote speaker of the democratic state 
convention at Lawrence. 

Throughout his political life he was a trusted friend and advisor to many in high 
public office. 

Shortly after his admission to the bar, upon the recommendation of Fred Robertson, 
the United States Attorney, he was appointed Assistant United States Attorney for the 
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District of Kansas, and held that position for about two years. In later years Fted Rob. 
ertson had this to say about his selection of Arthur Mellott for the position of Assistant 


United States Attorney: 


“He was a cool, careful fellow—one who measured his words, then, as he does now— 
judicious and studious in his expression. He was sincere with a clear mind and 
he made surprising progress. That’s the fellow who grew to be one of the ablest 
district judges I have ever known.” 


Following that he was engaged in the private practice of law in this city. The late 
Joseph H. Brady was his partner for two years and William E. Carson for a three-year 
period. 

He served as judge of the City Court of Kansas City, Kansas, during 1923 and 1924, 
which gave him his first judicial experience. 

In 1926 he was elected County Attorney of Wyandotte County, being the only demo- 
cratic office-holder in the court house during that term. He did not seek reelection to 
that office but returned to his private law practice at the end of one term. During this 
one term as county attorney he gained a reputation as a fair but vigorous and successful 
prosecutor. 

During the years following his tenure as Assistant United States Attorney and con- 
tinuing until 1934, he was a lecturer and instructor at the Kansas City School of Law. 
Among the many prominent citizens of today, who were his students, are former Presi- 
dent Harry S. Truman and Associate Justice Charles E. Whittaker of the United States 
Supreme Court. In 1935 the yearbook of that law school was dedicated to him with 
these words: 

“To an Admirable Lecturer and Instructor, known for the last fifteen years in this 
school as one who ‘speaks what he thinks’; to a man who has been a teacher and 
superintendent of schools, remarkable lawyer, and a great prosecuting attorney; to 
one who has proven himself fearless and faithful in law enforcement and in the 
_—t, of those unable to protect themselves; to our friend, whom we respect 
or his knowledge, fatherly counsel, friendly attitude and loyal devotion to the 
students’ welfare; to Arthur J. Mellott, Deputy Commissioner of Internal Revenue, 
we, the Junior Class of the Kansas City School of Law, dedicate this Pandex.” 


In 1934, at the request of his friend, the then Commissioner of Internal Revenue, Guy 
T. Helvering, Arthur Mellott moved his family to Washington, D. C., to reorganize the 
various prohibition enforcement agencies into one new unit, and to become the head 
of that new agency, the Alcohol Tax Unit, with the title of Deputy Commissioner of 
Internal Revenue. 

During the following year President Franklin D. Roosevelt appointed him to the 
United States Board of Tax Appeals, which body is now known as the United States 
Tax Court. In this position he served with outstanding ability until 1945. 

About the same time Judge Mellott took his first position with the Roosevelt Ad- 
ministration, his friend and former pupil became the new junior senator for Missouri, 
then Vice President and in 1945 President of the United States. Throughout those years 
in Washington, D. C., they maintained their contact and friendship with one another. 
In 1945 the Congress provided for a second, but temporary, additional judgeship for 
Kansas. The names of many Kansas lawyers were mentioned in the newspapers for this 
appointment, but it was just the natural thing for the President to turn to his former 
law teacher and intimate friend. Arthur J. Mellott was appointed to this judgeship on 
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the 8th day of November, 1945, confirmed by the Senate on the 28th day of November, 
1945, and assumed the duties of the office on the 8th day of December, 1945. He became 
the eighth United States District Judge of this district. 

I recall meeting Judge Mellott in Washington, D. C., shortly after his appointment 
and having lunch with him. He was extremely happy, not only about his appointment, 
but, also because he was returning to his beloved Kansas to live. 

A book could well be written about the life of Arthur Mellott. He rose, by his own 
efforts, from a humble beginning to become one of the most loved and respected citizens 
of our state. His life was an exemplary one. He never knowingly or intentionally did 
a wrong to, or hurt, another in his lifetime. 

Judge Mellott was a devoted family man. Among his greatest pleasures in life were 
his home and his family. Whenever he was away from his own daily toil, he planned 
his time so that he would be surrounded by members of his family. His children and 
grandchildren were the objects of his affection and his pride and joy. He was also a 
devout Christian and churchman, taking into his every day life, applying and practicing, 
the principles and teachings of Christianity. 

Upon the death of Judge Helvering in July, 1946, Judge Mellott became the only 
judge in the district, and for the next three years carried a tremendous load of judicial 
work. Regardless of his heavy burdens and the importance of the matters before him, 
he remained the same cool, deliberate and judicious gentleman he had always been. 

Arthur Mellott possessed every qualification of a great and good judge. In his judicial 
makeup he possessed an ideal temperament, integrity, kindliness, simplicity, humility, 
intelligence, dignity and a perfect sense of fairness and justice. 

In concluding these remarks, I want you to pardon my own personal reflections about 
Judge Mellott. 

When I came to the bench as a comparatively young man with no prior judicial ex- 
perience, Judge Mellott was a seasoned and experienced trial judge. , Naturally, I leaned 
heavily upon him for advice, guidance and counsel. We became close and intimate 
friends, as well as associates on the bench. There was never a time when he hesitated 
to lay aside his own problems and to discuss with me some of my own. He was always 
helpful and was an inspiration to me. Like myself, many of you lawyers here this after- 
noon, have felt the impact and influence of Judge Mellott upon your lives. He has left 
a lasting imprint upon the legal and judicial annals of our state and nation. I feel most 
fortunate to have served with him for over eight years, and when it comes my time to 
step down from my judicial duties, if there is any little success anyone may attribute to 
me, it will be due, in no small part, to the influence of that great judge and fine Christian 
gentleman, my friend and your friend, Arthur J. Mellott. I thank you. 

JupGE MILLER: Thank you very much, Judge Hill. 

We will now be favored with another song by the Chorus of the Wichita Bar Asso- 
ciation, “The Battle Hymn of The Republic.” (The Chorus of the Wichita Bar Asso- 
ciation sang “The Battle Hymn of The Republic.”) 

JUDGE MILLER: In conclusion, ladies and gentlemen, may I, on behalf of the Kansas 
State Bar Association and the Wyandotte County Bar Association, express our apprecia- 
tion to each of you for your presence here today. We are also grateful to the Chorus of 
the Wichita Bar Association and to the members of the committee who spent their 
time in planning this memorial. I now declare this Memorial Service adjourned. 
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NATIONAL LABOR RELATIONS BOARD—ITS 
JURISDICTION AND PROCEDURES* | 


By THOMAS C. HENDRIX, Kansas City, Missouri 
Chief Law Officer, Seventeenth Region, National Labor Relations Board 


In preparing the material for my talk today, I became very impressed by the 
breadth of my subject, as indicated by Wes Brown here, the National Labor 
Relations Board, its jurisdiction and procedures. Frankly, I don’t think it would 
be possible in the time that either you or I have available here today to discuss 
in detail all of the procedures of the National Labor Relations Board; and so 
at the risk of possibly over simplifying my subject for some of you who may 
have more contact with the National Labor Relations Board, I’d like to just 
discuss generally the functions and the jurisdiction of the Board. 

The National Labor Relations Board has two principal functions. They are 
first of all the administration of the section of the statute that provides for 
employees’ selection of representatives, and second, the prevention and remedy- 
ing of unfair labor practices. 

These functions are carried out under the Board’s rules and regulations which 
are promulgated pursuant to Section Six of the National Labor Relations Act, 
and the Administrative Procedures Act. 

Now I would like first of all to direct your attention to the Board’s handling 
of representation cases. A representation case is commenced with the Board 
by the filing of a petition. Such a petition may be filed by an employee, a group 
of employees, or a union, which wishes to have an election in an employer’s 
plant so that the employees can decide whether or not they want representation. 


Also such a petition may be filed by a group of employees to decertify or 
remove a previously certified union, or a currently recognized union; and an 
employer can file a representation petition when he has received a demand 
from his employees or a union for recognition as a bargaining representative. 


These petitions are filed in the Regional Office of the National Labor Re- 
lations Board for the region in which all or part of the employees who are in- 
volved are located. Once the petition is filed, the regional office performs an 
investigation into the facts and circumstances surrounding the petition. 


Some of the points that are covered in the course of this investigation are, 
in the case of a union petition, whether or not the union has complied with the 
non-communist affidavit and financial report filing requirements of the Act. 


If a petition is filed by an individual, whether or not the individual is front- 
ing or a non-complying labor organization; and in the case of employer and 
employee and union petitions, the question is looked into as to whether or not 
the petition is supported by a 30% showing of interest among the employees 
in which the election is sought. Also in the case of all petitions, an investiga- 
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tion is made to find out whether or not the case comes within the Board's juris- 
diction, and then the investigation also goes into whether or not an actual ques- 
tion concerning representation exists, and we get into such questions as, is the 
unit of employees sought one that is appropriate for collective bargaining, or 
does the employer have a contract with another labor organization which would 
be a bar to a present determination of representatives. 

When the region completes its investigation of a representation case, then 
it makes a determination as to whether or not the petition is sufficient. If it 
is determined that the petition is insufficient, then the petitioning party is given 
an opportunity to withdraw his petition and absent a withdrawal, a regional 
director will dismiss the petition. 

There is a right of automatic appeal from the regional director’s dismissal 
to the National Labor Relations Board in Washington. On such an appeal, 
the Board will look into the facts that are uncovered by the investigation and 
the facts that are presented by the appeal, and will either reverse or sustain 
the regional director. 

If the Regional Director is reversed, then the case reverts to the region 
for further processing. 

If on the other hand, after the investigation, the region determines that the 
petition is sufficient, then it will make another determination as to whether 
or not there are any real issues involved in the case, and if they determine that 
there are no real issues involved in the case, then the parties will be contacted 
to ascertain whether or not they want to have an election without sending the 
case to hearing. 

However, if the parties do not want to go to an election without a hearing, 
or if there are some real issues in the case, the Regional Director will then at 
that time issue a notice of hearing in the representation case. 

A hearing in a representation case is supposed to be in the nature of an 
investigation and non adversary in nature. It is conducted by a member of the 
Regional office staff as hearing officer and a procedure that is followed is that 
which is contained in the Board’s rules and regulations. The hearings are public 
and an official reporter makes a record of the hearing. During the course of 
the hearing the parties are given an opportunity to participate therein, to appear 
in person or by counsel and to present evidence and examine and cross-examine 
witnesses. 

However, in one of these representation hearings, the strict rules of evidence 
are not applied. 

After the representation hearing is concluded, then at that time the case is 
automatically transferred to the National Labor Relations Board in Washing- 
ton, D. C., and at the Board levels the parties have the right to submit briefs, 
and they may also request permission to argue their cases orally before the 
Board. It should be noted, however, that permission to argue orally is only 
granted in cases that involve complex or novel issues. 

Once the full record of the representation case is before the Board, the Board 
considers all of it, and then issues its decision, which will have the effect of 
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either dismissing the petition, directing an election, or remanding the case to 
the region for further processing. 

In cases where the Board directs an election, then the election is conducted 
by a member of the staff of the regional office, and at that time the employees 
are given an Opportunity to vote a secret ballot on the question of whether or 
not they wish to be represented by a union. 

After the election is concluded, the results are announced, and if there are 
no challenges to the eligibility of the voters or objection to the conduct of the 
election, then a certification of representatives, or in the event the union loses, 
the certification of results is issued by the regional director. 

However, if there are a sufficient number of challenges to affect the results 
of the election, or if objections to the election are filed, then the validity of 
the objections or challenges is determined and this usually marks the last step 
in the processing of a representation case. 

Generally speaking, court review of the Board’s handling of a representation 
case is only available in connection with the final order of the Board in an 
unfair labor practice case. It is possible, however, to obtain a court review if 
a substantial constitutional question exists by instituting a separate action in 
the United States District Court. 

I would like now to pass on from representation cases to unfair labor prac- 
tice cases and describe in detail a little bit of the Board’s handling of unfair 
labor practice cases. 

Actually, the purpose of the Board’s handling of unfair labor practice cases 
is to prevent and remedy the specific unfair labor practices that are listed in 
the statute. These unfair labor practices are found in Section 8A and Section 
8B of the Statute. 

Section 8A lists the unfair labor practices of employers, such as discharging 
employees for union activity, dominating and assisting labor organizations; or 
refusing to bargain with the statutory bargaining representative. 

Section 8B, on the other hand, defines the unfair labor practices of unions, 
such as coercing employees to join a union, engaging in secondary boycotts, 
jurisdictional disputes, and in the union’s refusal to bargain. 

Unfair labor practice cases are initiated with the Board by the filing of a 
charge. The Board, unlike some other Federal agencies, cannot by itself initiate 
unfair labor practice proceedings. A charge has to be filed. This charge can 
be filed by anyone, regardless of what his connection is with the alleged unfair 
labor practice, and it is filed with the regional office of the Board for the 
region in which it is alleged that the unfair labor practice has occurred, or is 
occurring. 

After such charge is filed, then the regional office investigates the charge 
and some of the points that are investigated in an unfair labor practice charge 
investgation are whether or not the alleged illegal activity occurred within the 
six months statute of limitation of the Act. If the union has filed a charge, 
whether or not the union has complied with the non-communist affidavit, and 
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the financial report filing requirements. If an individual has filed a charge, 
whether or not he is fronting for a non-complying union. 

Also as in the case of representation cases, the case is investigated to ascertain 
whether or not the affected employees, employer’s business, is sufficient to 
satisfy the Board’s jurisdictional standards, and then the investigation goes to 
the merits of the charge so that we can determine whether or not we have 
sufficient evidence to support a complaint. 


After the charge has been investigated, a determination is made as to whether 
it has merit or not. Here again, if the region determines that the charge does 
not have merit, the regional director will then give the charging party an 
opportunity to withdraw his charge, and absent withdrawal, he will dismiss it. 

Also as in the case of representation proceedings, the charging party has a 
right of appeal from a regional director’s dismissal. 

However, in the case of an unfair labor practice case, the appeal is taken 
to the general council of the National Labor Relations Board, instead of to 
the Board itself, and it should be noted that the general council of the National 
Labor Relations Board has the final authority to decide whether or not a com- 
plaint on an unfair labor practice should issue, and his decision is not subject 
to review. 

If an appeal is taken from a regional director’s dismissal of an unfair labor 
practice charge, then the general council will determine whether to sustain or 
reverse the regional director. In the event of a reversal, the case then reverts 
to the region for future handling. 


Now on the other hand, if after the investigation the region determines that 
the charge has merit, then the respondent will be contacted and there will 
be an attempt made to get a voluntary adjustment of the unfair labor practice. 


In the case of a flagrant violation or repeated offense, this will entail the 
signing of a formal settlement agreement with a consent to a decree by a 
United States Court of Appeals. 


If effort to obtain a settlement fails, then the regional director will issue a 
complaint and notice of hearing, and the respondent has ten days in which to 
file an answer. 


Now at this point I think it would be well to mention the injunction sections 
of the National Labor Relations Act, under Sections 10-L in cases involving 
secondary boycotts, if the investigation indicates a reasonable cause to believe 
the charge is true, and a complaint should issue, then it is mandatory upon the 
officer or regional attorney handling the case to petition the United States 
District Court for an injunction against the alleged illegal activity. 

This same section of the Act, Section 10-L, also gives this officer or regional 
attorney handling the case a discretionary authority to petition a United States 
District Court for an injunction in cases involving jurisdictional disputes. And 
also contained in this section of the statute is a provision for temporary re 
straining orders, and it might be well to mention here that if the petition seeks 
a temporary restraining order, it must allege substantial and irreparable injury 
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is unavoidable to the charging party. Such temporary restraining orders are 
limited by statute to a five day duration. 

In addition to this section of the Act which provides for injunction in sec- 
ondary boycott and jurisdictional dispute cases, there is another section of the 
act called 10-J, in which the Board is itself, as contrasted with the General 
Council representative in the case of secondary boycott and jurisdictional dis- 
putes, the Board itself is given a discretionary authority to petition for an in- 
junction in any unfair labor practice case. It should be noted, however, that 
before the Board can petition for an injunction under this broad section of the 
statute, the Board complaint first has to issue; and the Board has limited its 
discretion generally in these cases to cases which involve a flagrant clearcut 
violation of the Act which seriously affects the public interest. 

Now I would like to go back to the point in the processing of an unfair labor 
ptactice case where the complaint is issued and the notice of hearing. After 
the complaint and notice of hearing are issued, a hearing is conducted on the 
unfair labor practice. Such a hearing is conducted by a trial examiner of the 
National Labor Relations Board who is duly qualified under the Administrative 
Procedures Act. Actually the procedure in trying an unfair labor practice case 
is very similar to the procedure that you would follow in trying a civil case 
to the court. The rules of evidence applicable to the United States District 
Court are applied to the hearings insofar as practicable. Counsel for the Gen- 
eral Council has the burden of proving his case by a preponderance of testi- 
mony. All the parties to the case have the right to appear in person or by coun- 
sel, to participate in the hearing, they may present evidence, and they may 
examine and cross-examine witnesses, and at the end of the hearing, they have 
an opportunity to argue their case orally before the trial examiner and also to 
submit briefs and proposed findings to the trial examiner. 

After this point, the trial examiner then issues his decision which is called 
the intermediate report, and this includes findings of facts, conclusions of law, 
and recommended order. Now any party to an unfair labor practice proceed- 
ing may file exceptions to the trial examiner’s intermediate report. They are 
filed with the Board. If no exceptions are filed, however, the Board will auto- 
matically adopt the intermediate report as its decision and order without further 
consideration of the case upon its merits. 

If exceptions to the intermediate report are filed, and incidentally I would 
like to mention here that if the parties have an issue in the case they want to 
preserve for court review, in an enforcement or review proceedings, those issues 
must be specifically stated in the exceptions to the intermediate report. If ex- 
ceptions are taken, then the parties may also ask for oral argument before the 
Board in Washington, and here again, permission to argue orally is usually 
limited to cases which present issues of first impression or basic policy changes. 

Once the case is before the Board, the Board compiles a full record before 
it, including the record taken at the hearing, the intermediate report, the ex- 
ceptions and the briefs, and considers this record and issues its decision and 
order, in:which it will either adopt, modify or reject the findings, conclusions 
and recommended order of the trial examiner. 
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Now in this connection, you might note that the trial examinet’s findings of 
fact and credibility resolutions, like those of a District Court Judge, are seldom 
rejected. Of course, on the other hand, his conclusions of law are not afforded 
such a final effect. 


After the Board issues its decision, if it finds a party guilty of an unfair labor 
practice, unless voluntary compliance with this order is obtained, the Board 
will then file a petition for enforcement in the United States Circuit Court. 


On the other hand, any party aggrieved by the decision of the Board may 
also file a petition for review in the United States District Court. From this 
point, of course, the case, if review is available, be taken to the Supreme Court 
for review and this pretty well marks the final staging of the processing of an 
unfair labor practice case. 


Now I would like to go back and recall that in my discussion of the investi- 
gation of both representation and unfair labor practice cases, I mentioned at 
that time that one of the points covered is the question of whether or not the 
case meets the Board’s jurisdictional standards. Actually, the Board’s jurisdic- 
tion is defined in the statutes to cover any activity which affects commerce. The 
Supreme Court in the famed “Black” case, has construed the phrase “affecting 
commerce” to cover all types of activity that have any more than a de minimus 
effect upon commerce; and this broad grant of jurisdictional authority has been 
the same throughout the history of the National Labor Relations Act which 
was passed in 1937. However, the Board has never actually exercised its full 
jurisdiction and has pretty well followed a course of limiting its jurisdiction 
to cases in which it feels have a substantial impact on interstate commerce. 


Before 1950, the Board did this on a case to case basis. In 1950, for the first 
time, the Board issued written jurisdictional standards, so as to enable the 
public and the parties to have some idea of when the Board was going to take 
jurisdiction in the case. 

Following this, in 1954 the Board then went ahead and revised and reviewed 
its previous jurisdictional standards. Now the general effect of this was this, 
to raise the dollar amount of an employee’s annual business before the Board 
would take jurisdiction. Since 1954 the Board has continued to clarify its 1954 
standards and has made some revisions, and this sheet of paper that I have 
asked to have passed out among you contains the general current jurisdictional 
standards. I think that it can be very safely said the Board is going to continue 
to revise and clarify its jurisdictional! standards and I wish you would really note 
my note at the bottom of the page, that this should be considered. 


What I have tried to do today is to give you folks kind of a bird’s eye view 
of the jurisdiction and procedure of the National Labor Relations Board. I have 
heard it said a good many times and I probably have been guilty of this myself, 
that the biggest trouble about a speaker from a governmental agency is the 
fact that he just doesn’t tell you anything. I hope I haven’t been too guilty of 
that myself today, and some of the things I have told you will be helpful to 
you in your future contact with labor law cases. 
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Before closing I would like to just mention two documents which I think 
are helpful in contact with labor law cases. I don’t get any commission for 
this incidentally, but, the first of these are the Rules and Regulations and State- 
ment of Procedure of the National Labor Relations Board. They are available 
from the United States Printing Office for 35 cents; and the second are a set 
of documents which are entitled “The Board’s Annual Report”, the last one 
of these came out just about two weeks ago. Iis also available from the United 
States Government Printing Office for 55 cents. 


In addition to this, I would like to remind you all that our regional office 
for this region is in Kansas City, Missouri, and that if you have any questions 
concerning Labor Board procedure, we are always more than happy to do what 
we can to answer them for you. So I hope that you will always remember that 
actually we are no further away than your telephone. 


LAW PRACTICE RULES CHANGED 


The Supreme Court of the State of Kansas on December 15, 1958, amended two of 
its Rules (Nos. 41 and 54) with respect to the practice of law in order to require, in 
effect, that unless an attorney practices regularly in Kansas he must employ or have 
associated with him local counsel qualified under G. S. 1949, 7-104. (See also action of 
the Association’s Executive Council, | (a) on page 204 of this issue.) 


The Supreme Court amended its Rule 41 (G. S. 1949, 7-122, | 41) to add at the end 
the following proviso: 


“Provided further, however, the authority granted to practice law shall not be exercised 
except as provided under Rule No. 54 infra, when the licensee herein has been admitted to 
the Bar of another state or territory and is regularly engaged in the practice of law in such 
other state or territory.” 


The changes made in Rule 54 (G. S. 1949, 60-3827, {| 54) are shown below with the 
eliminated words appearing in bracketed type and the new provisions in italicized type: 


“No. 54. An attorney [residing] regularly practicing outside of this state and in good stand- 
ing as [an attorney] « member of the Bar [at] of the place of his [residence] regular practice 
may be recognized as an attorney by the courts, commissions, and agencies of this state, for any 
action or proceeding [in court], but only if he has associated with him as attorney of record 
in such action ro proceeding [an attorney of this state residing within this state,] 2 member 
of the Bar of this state qualified under the provisions of G. S. 1949, 7-104, upon whom ser- 
vice may be had in all matters connected with such action or proceeding proper to be served 
upon an attorney of record.” 
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KANSAS LABOR STATUTE AND PROCEDURES* 


By EDWARD H. SONDKER 
Of the Topeka, Kansas, Bar 


The present Kansas Labor Statute became effective July 1, 1955. I should 
point out perhaps that we have had labor statutes on the books prior to that 
time, but it was substantially revised in 1955. 


Since that time there has been no amendment or revision of the Act and so 
pretty much what we know about the Kansas Labor Statute procedures and 
jurisdiction has developed within a three year period from the time the Act was 
passed in 1955 until the rules and regulations promulgated by the State Labor 
Commissioner were filed on August 30th of that same year, it took approxi- 
mately two years for the first bunch of cases to hit our Kansas Supreme Court 
to determine the various procedures thereunder, and last year we had quite a 
rash of cases in our Kansas Supreme Court about labor problems. 


There are several separate features which I will just casually mention first, 
to get out of the road so to speak. A 1941 statute, G. S. 1949, 44-801, pro- 
vides for what consists of a labor organization, and makes certain requirements 
upon such an organization; and specifically provides that you can’t be a labor 
organization and represent labor in Kansas if you discriminate against or bar 
or exclude from your membership any person because of race or color. That 
section hasn’t been construed and I don’t know that a question has ever come 
up On it in our Kansas Court. 


The right of employees to self organization and to form or associate in labor 
organizations and to bargain collectively was recognized in 1943 (G. S. 1949, 
44-803) which is part of the original act which was amended by the 1955 act. 


I would like to point out that, at first blush, an attorney practicing in Kansas 
would suppose and presume that the jurisdiction of the Kansas Labor Depart- 
ment under its Labor Act would start where the Federal Board leaves off. I 
think everyone in this room knows that that is not true, and our next speaker 
will elucidate at great length as to why this isn’t true, because his subject is 
“The Twilight Zone.” Under the law as presently passed by Congress, the states 
do have the right to take jurisdiction on union security type elections and to 
control in some fashion as their various state legislatures see fit to require elec- 
tions, if that is what they so desire. The Kansas Legislature provided for such 
an election in its 1955 session. In addition to that it also provided for two 
other types of election. It provided for a representation election, and it pro- 
vided for a secret strike ballot election. So under your Kansas Act, you have three 
elections contemplated by the Act. One is representation; two is your union 
security election, all union agreements; and three is your secret strike ballot 
election. 


~~ Pare of the * “Section M discussions during the Annual Meeting of the Bar Association of the State of 
Kansas at Topeka, May 6, 1956; _Wedey B Brown, Secioa Chairman. "A Panel Discussion on Labor Relations 
commences on page 169 of this issu 
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In addition to that, the Kansas Act has provided a certain number of unlaw- 
ful, illegal acts which apply to employers, labor union, employees, or any per- 
son, certain well stated policy feelings and statements as to secondary boycott. 
I would like to point this out, that the Kansas Labor Statute and the Unfair 
Labor Practices provide that your remedy in the event of unfair labor practice 
lies within an injunctive proceeding with our district courts. You can’t come to 
the State Labor Commissioner because somebody has committed an unfair labor 
practice or has violated this Act. That distinction should be drawn—I think 
those of you who ate active in the field of labor law know that full well 
already; but you don’t start with the Labor Commissioner, he isn’t in the picture 
at all in regard to. unfair labor practices or violation of this Act. You must go 
to the district court. Your remedy is by injunction; and the Statute provides 
that “this proceeding may be brought by the County Attorney, the Attorney 
General, or any aggrieved or interested person.” 


Frankly, gentlemen, that leaves then the representation type elections, the 
three I have mentioned, representation, all union agreements, and secret strike 
ballot, to be the province of the State Labor Commisioner and his department. 


Now I would like to point out that on the representation election, which is 
provided for in the Statute, again your jurisdiction as to whether or not you 
should present such an election to the State Labor Department for its super- 
vision and conduction of election, is to be determined by whether or not the 
employer is in interstate commerce, and when you make that decision, gentle- 
men, or when the Commission makes that decision, there isn’t any ceiling on 
how much commerce he does, his decision must be that if you do any interstate 
commerce that he does not have jurisdiction. 


The all union agreement election, that election can be conducted by the 
Labor Commissioner, providing certain requirements are met, regardless of 
whether or not the employer is in interstate commerce. All union agreement 
elections have been held by the State Labor Department as I understand it with 
some of the aircraft companies in Wichita, there are no jurisdictional require- 
ments, as far as commerce goes on the all union agreement election. 


The third type election provided for in the Act is the secret strike ballot. 
When I checked with the Labor Department last week, I found that there has 
never been a petition presented to the State Labor Commissioner to conduct a 
strike ballot election. For your information, it is the opinion of the Attorney 
General, or at least it was shortly after the Act passed in 1955, that the secret 
strike ballot provision applied only to intrastate disputes, so the Commissioner 
has taken the position in view of that opinion that he should not assert juris- 
diction over a secret strike ballot petition if presented to him unless the em- 
ployer is in intrastate commerce, but in any event, there has never been one 
petition presented to the State Labor Department for such an election; how- 
ever, I am not prepared to say whether or not there have been strikes or work 
stoppages in this three year period, there probably have been; but in any event, 
neither the union nor the employer called the attention to the State Labor De- 
partment that such a strike ballot should be held or wanted it held. 
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As a result of this jurisdictional complexion, the State Labor Department 
has found that it holds—has held quite a few representation cases, for the pe- 
titions presented to the department, it has had to turn down approximately 
75% because of the fact they did not feel they had jurisdiction because the 
employer was in some small degree in interstate commerce. 


In the all union agreement elections, there has been universal jurisdiction 
accepted by the State Labor Department to conduct that type of election. 


Gentlemen, I would like to take up the actual procedure that you as a 
lawyer for the union, we'll say, would have to go through to get an election 
held, and it will apply to you if you don’t represent the union, and if you repre- 
sent the employer, because if he asks for your counsel and representation, you 
should know and should be able to advise the employer whether or not the 
law is being followed and should be able to protect your client’s interest in 
the event such a petition is submitted to the State Labor Department. Regard- 
less of the fact as to whether or not the election petitioned for is a represenation 
election or an all union agreement election, it must start just as it does before 
the National Board, with a petition being filed with the State Labor Depart- 
ment by the petitioning parties. Now that petitioner, once again, can be either 
an employee, a labor organization, or an agent for either of them, and they in 
their petition have to set out certain facts which are pertinent to the Commis- 
sioner to determine whether or not to conduct the election. Again, the bar- 
gaining unit and the description of the bargaining unit is important because 
the Commissioner must make his determination as to the appropriateness of 
that unit. The 30% show of interest is required by the State Labor Depart- 
ment in Kansas, this can be by either signed authorization cards, or member- 
ship cards, or perhaps in petition form. Again the petition asks for certain 
commerce questions and answers in order to determine whether or not the State 
does have that jurisdiction necessary to conduct the election. 


The representation election, when a petition is submitted, the Department 
without benefit of a formal type of hearing, has a field examiner who there- 
upon investigates the petition and ascertains or does his best to, the correctness 
of the answers presented to the questions in the petition. He must of necessity 
be very careful about the commerce engaged in by the employer. He must of 
necessity determine whether or not the 30% show of interest actually has been 
met. He must make some determination as to whether or not the unit proposed 
is appropriate for a collective bargaining unit. If this all is found to be true 
and correct and fits the requirements of the Commissioner, he in his adminis- 
trative discretion thereupon and then advises the employer and the petitioning 
union that he feels that the question of representation is one subject to election 
and asks that unless they have some different time and date and place in mind, 
that they consider the election will be held at a certain date, time and place. 
Representatives of the Labor Department are present at the time of the election 
and the election is then held. 


Now there are various rules and regulations of the Labor Commissioner 
which have been promulgated by the Commissioner relating to the conduct of 
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these individual elections. I am not going to burden you with the exact specific 
requirements of those regulations. I will point out though that the Commis- 
sion does have a manual which is available here at the front of the room if 
some of you would like to take it home with you. I would also like to point out 
that the Commissioner also has two other procedures for conduction of an 
election. In addition to the manual type of election where his representatives 
are present, he has what he called a mail referendum ballot type election which 
can be conducted by mail. We do have some employers in Kansas, especially 
all union agreement elections, where you find a wide geographic distribution 
of the employees. The one instant case I recall is on the pipeline. That proce- 
dure is one which does save the taxpayers quite a bit of money in such a case 
and can be recommended to anybody that has a relationship with the union 
or with their employer that will lend itself to that type of election. 


In the event one of the parties feels that the election should be contested, 
the Commissioner has provided in his regulations for a contested election 
appeal, the same to be contested within ten days after the close of the election. 
In that event the Commissioner has held formal hearings with introduction of 
evidence and witnesses to make his determination as to the validity of the 
contest and the objections to the result of the election. 


I would like to point out that in the Statute, like many other administrative 
agencies in our state, there is no specific appeal section, there is no specific 
appeal from rulings of the Commissioner to the courts, which means simply that 
like all other such administrative agencies, your appeal to the District Court 
must be on your usual grounds of arbitrary capricious acts taken by that ad- 
ministrative agency. 

In regard to the all union agreement election, the Commissioner feels that 
in addition to the 30% show of interest which is similar to the representation 
type election, that he also should find that there is no question concerning 
representation pending and that the petitioning union is then and there the 
actual representative of the collective bargaining unit. This is not unusual and 
is similar to what the Board’s requirements were in prior years. The Commis- 
sioner uses the same basic type of rules and regulations for an all union agree- 
ment election as he does for representation election. The procedures followed 
by the Department are pretty much identical. 


In addition to the election procedure and the unfair labor practices and 
prohibited acts shown in the law, the Act also provides for mediation service 
by the Labor Commissioner or on his appointment some disinterested party. 
I am informed that in Kansas the Labor Commissioner in two years time only 
had such a request four times. We have, of course, Federal mediation service 
available which apparently most employers have been accustomed to call upon 
rather than our State mediation service. 

In closing I would like to point this out by way of review. The Kansas Labor 
Act on the prohibited activities, the procedure is to file an injunctive proceed- 
ing with the district court. There is no administrative proceeding to be followed. 
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You must file it directly with the district court. The Labor Department con- 
ducts the election with the jurisdiction being strictly intrastate commerce on 
the representation election, and interstate commerce on the all union agreement. 
election. In time, perhaps, our Kansas Act will be more definite and we will 
have changes and know a little bit more about exactly what our jurisdiction is, 


SIX STATES VOTE ON COURT AMENDMENTS* 


Six important state constitutional amendments affecting court administra- 
tion in the states of Washington, Oregon, Kansas, Louisiana, North Carolina 
and Illinois were voted on by the electorate November 4, 1958, with these en- 
couraging results: 


{1) Two of the states—Oregon and Louisiana—voted overwhelming ap- 
proval of judicial measures designed to relieve court congestion. Kansas voted 
to permit the non-partisan selection of its Supreme Court judges. 


(2) Although it appears that the long-sought Judicial Amendment in 
Illinois fell short of the required two-thirds majority by a small margin, the 
electorate indicated by its heavy affirmative vote of 1,509,305 to 842,343 that 
it is conscious of the need for statewide reorganization of the courts. 


(3) A proposed constitutional amendment which would have increased the 
jurisdiction of the justices of the peace in North Carolina was soundly defeated, 
indicating the preference of the North Carolina voters for the major court re- 
form projects now being promoted which would abolish the office of Justice 
of the Peace. 


(4) The only outright defeat—three to one vote—occurred in the state 
of Washington where the voters refused to approve a senate joint resolution 
which would have corrected an inequity in the salaries of Supreme Court jus- 
tices. 


*SOURCE: American Bar Association Coordinator, December 1, 1958 (Vol. 6, No. 12, Page 1). 
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FEDERAL PRE-EMPTION AND THE TWILIGHT ZONE 
IN LABOR DISPUTES* 


By STEPHEN W. REYNOLDS, Kansas City, Missouri 
Formerly Assistant General Counsel, National Labor Relations Board 


I have about twenty-five typewritten pages of text here that I think I am 
going to have to read in part in order to cover within the limited time we have 
here today. I think there are some very interesting and important points in this 
subject that attorneys who get into labor matters should know about. I hope 
you will forgive me for reading in part these remarks that I have prepared. 

I shall begin my discussion of this topic with a preliminary definition of terms 
which I hope to enlarge upon by a description of some of the holdings of the 
courts in the field of labor law. 

Federal pre-emption is the doctrine of the supremacy of federal law under 
Article 6 of the Federal Constitution. The “twilight zone” is the area where 
the exact boundaries of federal and state power have not been definitely fixed 
by the course of litigation. As Mr. Justice Frankfurter put it in the Weber case, 
which was decided in 1955, “By the Taft-Hartley Act, Congress did not exhaust 
the full sweep of legislative power over industrial relations given by the Com- 
merce Clause. Congress formulated a code whereby it outlawed some aspects of 
labor activities and left others free for the operation of economic force. As to 
both categories, the areas that have been pre-empted by federal authority and 
thereby withdrawn from state power are not susceptible of delimitation by fixed 
metes and bounds. Obvious conflict, actual or potential, leads to easy judicial 
exclusions of state action. Such was the situation in Garner v. Teamsters Union. 
But as the opinion in that case recalled, the Labor Management Relations Act 
‘leaves much to the states, though Congress has refrained from telling us how 
much.’ 346 U. S. at page 488, 74 S. Ct. at page 164. This penumbral area can 
be rendered progressively clear only by the course of litigation.” 

The so-called doctrine of federal pre-emption is nothing new except in the 
realization of its impact on labor disputes and its limitation upon the power of 
state courts. The conflict of federal and state power in the regulation of inter- 
state commerce presents one of the oldest and most frequently recurring ques- 
tions of constitutional law, involving as it does one of the most basic principles 
of our form of government, the principle of federal supremacy under Article 6 
of the Constitution. 

Federal pre-emption did not become a problem of great proportions in the 
field of labor relations and the regulation of labor disputes until the passage 
of the Taft-Hartley amendments to the National Labor Relations Act in 1947. 
These amendments added a new collection of unfair labor practices and viola- 
tions to the law, and these are set out and defined under Section 8(b) of the 
nat Act as unfair labor practices of labor organizations or their agents. 

~~ * Part of the “ ** discussions during the Annual p, Romer of the Bar Association of the State of 


Kansas at ie ee oy os T9586: Wesley E. Brown, Section Chai. A Panel Discussion on Labor 
commences on page 160 of this issue. 
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This added a new dimension to the statute, making it appear at least to be 
more equitable, in that it restored a semblance of mutuality to the law which 
had previously regulated only certain conduct of employers. Before the Taft- 
Hartley amendments became effective on August 22, 1947, the state courts 
had felt quite free to enjoin union picketing of businesses engaged in interstate 
commerce, where the picketing either came under the police power of the state 
because of the violent or otherwise illegal means employed by the picketing 
union, or because the purpose of the picketing, even though the means were 
peaceful and inoffensive, violated the state law or public policy as declared by 
state statute or constitution or as interpreted by the state courts. 


Taft-Hartley was looked upon as strong medicine to cure bad conduct by 
unions, but like other kinds of strong medicine, such as antibiotics and tran- 
quilizing drugs, it has become apparent after a few years of usage of Taft- 
Hartley that it has some unfortunate side effects also. The one I am concerned 
with here today is the loss to the company engaged in interstate commerce of 
a local forum to enjoin many types of strike conduct which violate the state 
law but which are either protected or prohibited by the Taft-Hartley amend- 
ments. This is the effect of the application of the doctrine of federal pre-emp- 
tion. 


At the outset of any discussion of state versus federal jurisdiction in the field 
of picketing and strike conduct, it is important to remember one thing. Dif- 
ferent principles are applicable and different results follow, depending upon 
whether you have a case involving intrastate or intestate commerce. This is 
a point so simple and basic that it may seem ridiculous to mention it, but it is 
surprising how often it has been ignored or overlooked by both lawyers and 
courts in the presentation, argument and adjudication of labor cases. The pres- 
ence of absence of federal jurisdiction under the commerce clause is a threshold 
question which must first be considered in the handling of a labor case. If it 
be determined that commerce jurisdiction is lacking, the state courts are freed 
from any overriding federal regulation contained in Taft-Hartley or elsewhere, 
and are subject only to the limitations of state law and policy and to the con- 
stitutional safeguards of free speech contained in the First and Fifth Amend- 
ments and in the Fourteenth Amendment guaranteeing due process of law. 


Before getting into a discussion of the pre-emption doctrine, it may be well 
to talk a little about the line of cases equating picketing to free speech. These 
cases depend for their rationale not upon federal supremacy but upon the con- 
stitutional guarantees of free speech and due process. 


The first clear indication that the Supreme Court looked upon peaceful pick- 
eting as a manifestation of free speech, entitled to protection under the First 
Amendment, came in the case of Senn v. Tile Layers Protective Union, decided 
in 1937. In this case the Supreme Court held that an injunction against such 
picketing contravened the free speech amendment. The attorney who lost that 
case in the Supreme Court, Leon Lamfrom of Milwaukee, lived to see himself 
vindicated twenty years later in Vogt v. Teamsters Union, 1957, where the 
Supreme Court upheld an injunction obtained by his client in the state court 
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against peaceful picketing for a purpose illegal under the state law. In another 
free speech picketing case decided in 1940, Thornhill v. Alabama, the Supreme 
Court made it clear that any sweeping limitations imposed upon picketing by 
state action would violate the First Amendment or the Fourteenth Amendment, 
ot both. In the Thornhill case the Court did add a warning, which was to take 
on more meaning later. Although striking down the particular injunction in- 
volved as a free speech violation, the Court did say that the states still retain the 
right “to set the limits of permissible contest open to industrial combatants.” 


A year later in AFL v. Swing, the Court held that peaceful picketing could 
not be banned by the state under the Fourteenth Amendment even though par- 
ticipated in by strangers, that is, non-employees. Similar holdings were made 
in 1942 in Bakery Drivers v. Wohl, 315 U. S. 769, and in 1943 in Cafeteria 
Employees v. Angelos, 320 U. S. 287, the Court upheld an injunction against 
peaceful picketing because it found that the picketing had become infected or 
had taken on a character of violence because of other misconduct which had 
taken place off the picket line. The case is significant because it ushers in a 
line of cases in which the Court upheld injunctions against picketing conducted 
by peaceful means but which either had taken on overtones of violence which 
brought it within the police power of the state or which were illegal under 
state statutory law or public policy because of the purpose of the picketing as 
distinguished from the means. In these cases the Court came more and more 
to realize, and to proclaim to the world of industrial relations, that picketing 
is something more than speech and can be treated differently under the con- 
stitution. Thus, in the frequently cited case of Giboney v. Empire Ice and 
Storage Co., the Court held in 1949 that peaceful picketing could be enjoined 
by the Missouri courts because it was in violation of the state antitrust laws. 


Then, in 1950, the Court handed down three decisions in one term, all up- 
holding state court injunctions against peaceful picketing because the picketing 
violated a state law, the Hughes, Hanke, and Gazzam cases. 


Last year in Teamsters v. Vogt, the Court upheld a Wisconsin injunction 
similar to the one it ruled out twenty years before in the Senn case, coming “full 
circle” as dissenting Justice Douglas put it. 


The Vogt case involved picketing of a small gravel pit in intrastate com- 
merce. The Teamsters union had unsuccessfully tried to sign up the fifteen or 
so employees. The Wisconsin Supreme Court upheld a lower court injunction 
because it found that the purpose was to force the employer to interfere with 
the right of the employees to refuse to join the union, which was a violation 
of the State Employment Peace Act. The United States Supreme Court affirmed 
the judgment of the Wisconsin Supreme Court, thus vindicating Attorney Lan- 
from, who had been waiting twenty years for this day since his loss of the Senn 
case. The Vogt case lays down two important rules to remember: 


1. That neither state legislatures nor courts may enact or sustain sweeping 
all-inclusive prohibitions against picketing. The purposes of the picketing and 
the means of the picketing must be carefully scrutinized. 
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2. There is a broad field within which a state court may properly enjoin 
peaceful picketing which has the purpose of preventing the carrying out of 
validly existing state policy as expressed either by the courts or by the legisla- 
ture. The Vogt case is a good one to read because Mr. Justice Frankfurter, who 
wrote the majority opinion, put on his garb as a teacher again and gave us a 
complete rundown of the Supreme Court decisions on picketing where intra- 
state commerce only is involved. Since no question of federal pre-emption was 
involved in the case, there was no mention whatever of it so it is possible for 
laymen and even lawyers to be confused as to the breadth of the Vogt holding. 
We must constantly bear in mind that the Vogt case and the long line of free 
speech cases going back to the Senn case have absolutely no bearing in our con- 
sideration of the federally pre-emption doctrine. We must resolutely put the 
Vogt, Hughes, Hanke, Gazzam, Giboney, Meadowmoor, Swing and Senn cases, 
and all others like them, into one box or compartment and not let them confuse 
the federal pre-emption issue because they are irrelevant to that issue. 


The doctrine of federal pre-emption operates only in cases where interstate 
commerce is involved, and as Mr. Hendrix mentioned in the famed Black case, 
the Supreme Court held that interstate commerce is involved in any case where 
you have facts which take the case out of the application of the doctrine de 
minimus, whatever that is. Expressed in terms of the field occupied by the 
National Labor Relations Act, federal power is exclusive in the area of conduct 
of employers or of unions which is either protected as a legitimate collective 
activity or prohibited as an unfair labor practice by the National Labor Rela- 
tions Act. Only a very few exceptions can be stated to this general proposition. 


Before the landmark decision of the Supreme Court in Garner v. Teamsters 
Union in 1953, there was considerable opinion that there was concurrent juris- 
diction with the states in the field regulated by the National Labor Relations 
Act. But Garner set that idea aside by rejecting the theory of concurrent juris- 
diction and by adopting the theory that the Board’s jurisdiction is exclusive in 
the areas covered by the national act. The Court found that Congress had de- 
cided “that centralized administration of specially designed procedures was 
necessary to obtain uniform application of its substantive rules and to avoid 
these diversities and conflicts likely to result from a variety of local procedures 
and attitudes toward labor controversies.” 


Two years later, the Court put the doctrine of federal pre-emption in these 
terms in reversing the Missouri Supreme Court in the case of Weber v. An- 
heuser Busch: “. . . where the facts reasonably bring the controversy within 
the sections prohibiting these practices, and where the conduct, if not prohibited 

. -, may be reasonably deemed to come within the protection afforded by 
that Act, the state court must decline jurisdiction. . .” 


Where state courts are asked to take jurisdiction over an interstate commerce 
labor dispute on the theory that the conduct complained of, although in viola- 
tion of state law, is not an unfair labor practice or is not a protected activity, 
the moving party may have another fascinating little problem to cope with— 
that of showing to the court’s satisfaction that the tortious conduct is not an 
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unfair labor practice under the federal act. That is sometimes hard to do, 
especially if the conduct is on the borderline. In such cases it is often viewed 
by the courts as the better part of discretion to decline jurisdiction. This seems 
to be the course suggested by the Supreme Court in the quotation I have just 
repeated from the Weber case. Only if the conduct is clearly not an unfair 
labor practice or has been ruled by the Board not to be so, can one feel confident 
that a state court will not consider itself pre-empted. In the borderline areas 
where Board law itself is developing and where decisional policy of the Board 
is in the process of change, it is not likely that the state court will take the risk 
of being reversed, by giving injunctive relief. It seems anomalous that the state 
court’s jurisdiction should be based and depend upon the national Board’s con- 
struction of the unfair labor practice sections of the Act, but that seems to be 
the case. A few months ago the Board came out with a new line of cases of 
which the Curtis case is the lead case, holding that minority picketing for rec- 
ognition is an unfair labor practice violating Section 8(b) (1) (A) of the Act. 
This overruled the Board’s previous position that such conduct was neither pro- 
tected activity nor an unfair labor practice. The Curtis decision has the effect 
of nullifying the holdings of many state courts, including the holdings of some 
of the Supreme Courts of the states, which have given injunctive relief against 
minority recognition picketing as violative of state law. The leading state case 
on this point, Goodwins v. Hagedorn, a decision of the New York Court of 
Appeals, and all other cases based upon its doctrine, apparently fall on federal 
pre-emption because of the labor board’s decision in the Curtis case. 


The Weber case was one where the Missouri court enjoined picketing in 
violation of Missouri antitrust laws. It made no difference, the Court said, that 
similar remedies might have been available under both the federal and state 
laws since the primary aim of the Court was to protect NLRB jurisdiction where 
NLRB and state remedies were similar. Where state remedies are not the same 
as those afforded under the national act, they may come under an exception to 
the pre-emption doctrine. 


We now come to the narrowly restricted area where the states may act in 
the field of labor relations without violating or intrenching upon federal juris- 
diction expressed in such regulatory acts as the National Labor Relations Act 
and the Railway Labor Act and other Federal acts. The first exception is the 
most obvious. 


1. Cases where interstate commerce is not involved. The only federal ques- 
tion which might be involved in the intrastate or Vogt line of cases would be 
that of constitutionality under the First or Fourteenth Amendments. 


Although cases involving intrastate commerce are an obvious exception to 
the federal pre-emption doctrine, it is not always so obvious in particular cases 
whether you have a case involving intrastate commerce only or where the case 
may be said to “affect” interstate commerce. You see, it is not necessary that 
the operations of a particular concern be in interstate commerce to come under 
the national Board’s jurisdiction, only that the operations have a substantial and 
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not merely remote effect upon interstate commerce. Some very nice questions 
of law can be posed as the courts are confronted with the issue of their juris- 
diction in the light of the Guss case which I will discuss later, and the Garner 
case and the doctrine of federal pre-emption. The courts handle the question 
in various ways which may be outlined roughly as follows: 


a. Where federal pre-emption is not raised as an issue and is not litigated, 
most courts do not raise it on their own motion but go ahead and decide it on 
the basis of local law. There is some conflict regarding the tenability of raising 
the question of commerce jurisdiction upon appeal for the first time. 


b. When raised, the question is treated as a question of fact to be supported 
by evidence. On this point, two of your Kansas cases are interesting. In Binder 
v. Construction Laborers, Kansas 1957, the court held that a stipulation con- 
cerning commerce facts is not evidence. In Stieben v. Construction Workers, 
Kanass 1957, it was held that the filing of a charge which the NLRB would 
dismiss was an admission that interstate commerce was “affected.” 


c. Courts have taken different approaches in determining whether a par- 
ticular business affects commerce. In some instances they have applied the 
doctrine of de minimus. In Newell v. El Dorado Dairy, Kansas 1957, involving 
a dairy with only $1200 annual inflow from outside the State of Kansas, your 
Supreme Court held that interstate commerce was not affected. Petition for 
certiorari was filed on March 10, 1958, by the Teamsters Union which lost the 
case. In Friesen v. Truck Drivers, 1957, the Kansas Supreme Court held that, 
although only $17,000 revenue was received from interstate transactions and 
NLRB would not take the case under its standards, the Kansas court could not 
enjoin picketing which was an unfair labor practice under the national act 
because of the Supreme Court’s ruling in the Guss and related cases. In Asphalt 
Paving, Inc., v. Teamsters, 1957, the Kansas Supreme Court found that the 
district court properly refused to enjoin picketing in a case involving a company 
with $400,000 indirect and $16,000 direct inflow of materials across state 
lines. Such figures did not bring the case within the de minimus doctrine. 


d. Other courts have followed certain other criteria in deciding their own 
jurisdiction as contrasted to federal jurisdiction, such as comparison with hold- 
ings under the Fair Labor Standards Act or other criteria considered to be 
helpful. 


The point to emphasize again is that the question of the proper limits and 
boundaries of the state courts’ jurisdiction is not a simple one. It is one which 
is likely to be in the prenumbral area which must be forged out on a case by 
case basis. The Kansas Supreme Court has shown an intelligent awareness of 
the problem. 


2. Cases where the Taft-Hartley or other federal act allows the states to 
act in spite of federal regulation of the same subject. This really involves only 
one subject insofar as Taft-Hartley is involved—state laws regulating union 
security clauses in labor contracts. Taft-Hartley bans the closed shop contract 
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but not the union security contract which is a bird of a slightly different color. 
The Taft-Hartley Act provides in Section 14(b) that nothing in the Act shall 
be construed as authorizing the making of union shop agreements requiring 
membership in unions as a condition of employment in any State or Territory 
where that type of clause is prohibited by State law. The federal act freed the 
states to adopt “right-to-work” laws which prohibit not only the closed shop 
but also lesser forms of union security clauses in industries which are in inter- 
state commerce. 


However, a word of caution must be interposed at this point. One might 
think that, since the federal law seems to sanction the passage of state right-to- 
work laws, the state courts would have the power to enjoin picketing conducted 
for the purpose of coercing a violation of the right-to-work law. Not so, says 
the Supreme Court, reversing the Tennessee Supreme Court, if the picketing 
under the circumstances also constitutes an unfair labor practice under the 
National Labor Relations Act. The case is Farnsworth v. Chambers Company, 
1957. The North Carolina Supreme Court recently held that it was bound by 
the Farnsworth decision because, as in Farnsworth, the conduct involved inter- 
state commerce and was an unfair labor practice under the National Labor 
Relations Act. Douglas Aircraft Company v. IBEW, 1958. 


Back in 1953 the Supreme Court had upheld a state injunction against peace- 
ful picketing to force a violation of a state right-to-work law, finding that such 
an injunction did not violate the First or Fourteenth Amendments, but here is 
the crucial point. No question of interstate commerce or federal pre-emption 
was litigated in the case. The usual rule that questions of jurisdiction of the 
court may be raised at any time does not apply to a federal pre-emption question. 
If that question is not raised and litigated in the court below, it cannot be raised 
in the Supreme Court for the first time. 


These decisions are of special importance to the 18 states which now have 
right-to-work laws and to others such as Kansas which almost had such a law, 
because they mean that the most effective remedy to bolster enforcement of 
such laws has been withdrawn by federal pre-emption, and the damaged parties 
are left to their devices of individual damage suits or of criminal prosecutions. 
Of course, in such cases if the facts show violations of 8(b) (4) of Taft-Hartley, 
the General Counsel of the Board is obliged to give expedited treatment to the 
case and to seek an injunction in a federal district court. The chief disadvantage 
is that, in spite of the Board’s expedited and generally efficient handling of the 
injunction case, a few weeks are likely to elapse before the injunctive order can 
be obtained, whereas better time can normally be made in a state court. As you 
all know, time is of the essence in the processing of a strike case, and this is a 
point where the state court, those who practice in the states, are being hurt by 
federal pre-emption because of the greater difficulty and greater delay encoun- 
tered in the processing of their cases through the National Labor Relations 
Board in the absence of an immediate available local forum to which they 
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The Garner decision makes clear that in cases involving mass picketing, 
threatening of employees, obstructing streets and highways or picketing homes, 
the state courts may enjoin even though the same conduct is an unfair labor 
practice under the federal act. The court quoted with approval its own language 
in the Allen-Bradley case decided in 1942 wherein it is said that states may 
exercise their historic powers (in labor disputes) “over such traditionally local 
matters as public safety and order and the use of the streets and highways.” 


A footnote must be added to the proposition that violence may be enjoined 
as an exception to the doctrine of the Garner case. The Supreme Court held on 
December 9, 1957, in the Youndahl v. Rainfiar case, reversing in part the 
Arkansas Supreme Court, that while a state court may properly under its police 
power restrain intimidation, violence and mass picketing, it may not enjoin 
all peaceful picketing. In other words, the state court may regulate peaceful 
picketing to ensure that it is peaceful but may not absolutely prohibit it. Per- 
haps, if the whole labor dispute has been impregnated with violence and other 
misconduct so that even peaceful picketing could be said to take on the char- 
acter of violent or tortious conduct, the high Court might sanction a complete 
ban of all picketing under the reasoning adopted earlier in the Meadowmoor 
case. It is difficult to visualize such a case, however. 


4. Sitdown strikes and quickie strikes. The Supreme Court has said these 
forms of strikes are not protected activity and are injurious conduct either 
“governable by the State or it is entirely ungoverned.” 


5. State damage actions may be prosecuted for losses suffered due to violent 
or tortious picketing or picketing in violation of state law even though ‘the 
conduct is also a violation of the LMRA. In this area of damages, the Court 
held, in another landmark decision setting down more definite boundaries to 
the pre-emption doctrine, and I refer to the United Construction Workers 
against Laburnam Corporation, decided in 1954, that NLRB jurisdiction is not 
exclusive in that case because NLRB has no machinery to substitute for the 
traditional state court procedure for collecting damages for tortious conduct. 
There is some difference of opinion among the state courts as to the extent 
which the Laburnam decision freed them to entertain damage suits based upon 
strike action, and it is likely that this question will be litigated for some time 
to come. 


Cases involving interstate commerce where the National Labor Relations 
Board refuses to act because of its self-imposed jurisdictional restrictions were 
thought for some time to constitute an exception to the federal pre-emption 
doctrine, but the Supreme Court has now said No! For quite a number of years, 
the Labor Board has voluntarily limited itself in the types of cases which it 
will process and you can see what the present set of standards are from the 
papers that were passed around and Mr. Hendrix prepared, and the Board has 
adopted and publicized its rules in this respect and has changed them from time 
to time. The bases for this self-denial of jurisdiction by the Board were admin- 
istrative convenience and necessity. The Board simply didn’t have the time or 
money to process all of the cases which might fall within its very broad juris- 
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diction over all cases “affecting commerce” and, consequently, decided that it 
was necessary to slough off a large chunk of cases involving concerns which 
were in interstate commerce and very definitely so. One can understand the 
practical necessity for this by looking at a few facts regarding the operations 
of the agency: (1) printed decisions of the Board are now in Volume 121 and 
the Board volumes average over 1400 pages; (2) while it is a five-man Board, 
each member must keep 15 law clerks to assist him in the study of the records 
and in the preparation of decisions; (3) sixty trial examiners are kept busy 
hearing cases all over the nation and in Puerto Rico, Hawaii and Alaska. On 
the average, one unfair labor practice decision and three representation case 
decisions issue each day, and I mean contested cases. This tremendous activity 
makes the Labor Board one of the busiest quasi-judicial bodies on earth. 


It was not certain for some time after the Garner decision whether state courts 
could take jurisdiction in the area where the national Board had jurisdiction but 
declined to act for reasons of administrative convenience. In fact, the Supreme 
Court itself, less than a year after Garner, made the following statement in 
which it declined to express an opinion as to the presence of state jurisdiction 
in a case where a state court judgment was reversed on the basis of Garner, and 
in this case the court says, “Since there has been no clear showing that re- 
spondent has applied to the National Labor Relations Board for appropriate 
relief, or that it would be futile to do so, the Court does not pass upon the ques- 
tion suggested by the opinion below of whether the state court could grant its 
own relief should the Board decline to exercise its jurisdiction.” That was in a 
United Construction Company case. It wasn’t very long until the Supreme 
Court did make its definite decision on this matter. 


For a time the state courts were willing to assume that they had jurisdiction 
in the area where the National Board declines to take jurisdiction, but in a 
series of cases which came down last year the Supreme Court said No! that 
federal jurisdiction is exclusive even in the no-man’s land where the NLRB 
declines to act. These were the Guss, Garmon, and Fairlawn cases. 


It is now perfectly clear that the Supreme Court has established a non-man’s 
land quite broad in extent, where the national Board will not, and the state 
boards and courts cannot, act. Nature abhors a vacuum, it is said, and she must 
be pretty disturbed by the current situation. What are the alternatives to this 
unhealthy state of affairs? There are several suggested solutions, only one of 
which I believe can offer any immediate hope for regulation of the labor dis- 
pute which involves violations of both state law and the Labor Management 
‘Relations Act, but which, because of the Board’s self-limitation policy, lies in 
-no-man’s land. 


First, it has been suggested that Congress can legislate to make it clear that 
in this area the states may act until the Board “occupies the field” by accepting 
jurisdiction of such cases. Second, it has been suggested that the Board can 
lower its own jurisdictional standards so as to afford relief in the no-man’s land 
area, Third, the states can draft and pass statutes regulating labor relations 


-which will permit the Board, under the language of the present law, there is 
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a provision in the National Labor Relations Act which permits the ceding of 
jurisdiction to the states to regulate conduct which not only violates both federal 
and state law but which can be remedied equally well under either federal or 
state law. 


The first and third of these possibilities are perhaps more desirable than the 
second, but the second seems to be the most practical solution for the time being. 
The chances of any federal legislation seem quite remote in this election year 
even though the administration has proposed that Congress should act to close 
the gap between federal and state jurisdiction so as to permit state regulation. 


The third solution is that the states themselves adopt legislation which would 
allow the national Board under Section 10(a) of the Act to cede jurisdiction to 
state agencies set up to administer labor laws not inconsistent in terms or not 
construed inconsistently by the state courts with the Taft-Hartley Act. The 
Taft-Hartley amendments have now been in effect nearly 11 years and no 
cession agreement has yet been made between the national and a state board. 
The reasons are very simple. First, the statutory requirement that a state statute 
must be not inconsistent with Taft-Hartley is really very stringent, as witnessed 
by the fact that no state as yet has adopted such a law. Second, the political 
power of labor in the state legislatures and in state politics is such that legisla- 
tion drafted upon the pattern of Taft-Hartley would have a rough road to 
travel. Such a law might founder in the governor's mansion if by some happy 
chance it were passed by the legislature. You Kansans had an object lesson 
in this respect in the unhappy fate of your Right-to-Work law. 


The second alternative I mentioned seems to be the only one which might 
be feasible to get some practical relief—that is a voluntary revision by the 
national Board of its jurisdictional standards so as to permit it to take cases 
involving smaller companies. If the Board does take this course, and I know 
that the members are seriously considering it if Congress fails to remedy the 
situation, the Board will need more money and more employees if its handling 
of cases is not slowed down to a walk. In this connection, I might mention that 
the Chairman of the Labor Board testified before a Special Committee on April 
3rd that the Board was considering a new plan, and he didn’t give the details, 
by which the Board would again resume jurisdiction over about 20% of the 
cases which they now refuse jurisdiction involving interstate commerce situa- 
tions. Various estimates have been made as to the percentage of concerns 
engaged in interstate commerce which are outside the pale of Board and state 
regulation because of the Board’s restrictive policy, and no one knows exactly, 
but it is likely that no less than 35 per cent of the potential case load has thus 
been eliminated by the Board. The problem is, therefore, one of serious pro- 
portions. 


If some relief is not afforded either by voluntary action of the Board in 
opening its doors to all companies in commerce, or by legislation requiring the 
Board to take these cases or permitting the states to process such cases accord- 
ing to their own laws and public policy, employers in this unhappy “no man’s 
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land” are confronted with an application of the Latin maxim “damnum absque 
injuria,” damages without remedy. 


One Michigan state court judge was so offended by the inequity of the sit- 
uation brought about by the Supreme Court’s extension of the federal pre- 
emption doctrine in the Guss, Garmon and Fairlawn cases that he simply 
refused to follow them. Instead, he granted an injunction on the theory that 
application of the pre-emption doctrine to cases where the Board will not act 
is a violation of the Fifth Amendment. He said, “Nature abhors a vacuum as 
does the law. Absence of any legal process is anarchy. Anarchy is defined as 
‘Absence of government or governmental restraint; a state of society without 
government or law; political and social disorder due to absence of governmental 
control; in general, disorder due ot want of a controlling and regulating 
agency.” The New Century Dictionary. The result is the same where existing 
process is not exercised or where there is preemption without occupation.” 


The judge is right philosophically but not legally. His reliance upon the 
Fifth Amendment to circumvent the Supreme Court’s holding in Guss, Garmon 
and Fairlawn would not stand up upon review; however, I can’t see the case 
went up, so maybe the judge won. 


The state courts have for the most part accepted the Garner doctrine grace- 
fully. It did take some time for the idea to sink in thoroughly and for its full 
impact to be realized. Several summary reversals of State Supreme Courts by 
memorandum decisions merely citing Garner and Weber have served to speed 
up the educational process. : 


The Kansas Supreme Court has shown a complete awareness of the federal 
pre-emption doctrine as it relates to interstate labor disputes. In a recent de- 
cision of that Court in the matter of Hyde Park Dairies v. Teamsters Local 795, 
decided February 14, 1958, your Supreme Court, speaking through ex-judge, 
ex-Governor Hall, made an extensive analysis of the leading cases dealing with 
federal pre-emption including several earlier decisions of the Kansas Supreme 
Court. I recommend a reading of that decision for an understanding of the fed- 
eral pre-emption doctrine as it is currently understood and accepted in this State. 
I further recommend that you read the very fine article in the October 1957 
issue of the University of Kansas Law Review on “Kansas Labor Law and 
District Court Injunctions” by Professor Dan Hopson, Jr. In that scholarly 
atticle, Professor Hopson gives you a very fine short course on Kansas Labor 
Law in which he considers at length the problem of federal pre-emption as it 
has been understood and applied in the State of Kansas. 


Of course, there is a small group of employers exempt from Board jurisdic- 
tion who are therefore not concerned with federal pre-emption. These are: 


1. The federal government or any wholly owned government corporation 
or any Federal Reserve Bank. 


2. Any state or political subdivision of a state. 
3. Any non-profit hospital. 
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4, Employers subject to Railway Labor Act. 
5. Labor organizations, except when acting as employers. 


I might add there is another big group of cases involving hotels, where the 
Board has consistently refused to take jurisdiction. I don’t know what the rea- 
soning is, but they don’t take hotels, just like the Supreme Court says organized 
baseball doesn’t come under the anti-trust statute. Also, several classes of 
workers are exempt from NLRB jurisdiction, such as agricultural employees, 
domestic servants, independent contractors and supervisory employees. 


In the Territories and in the District of Columbia, the Board can and does 
exercise plenary jurisdiction, taking cases which would be rejected in the states, 
either because intrastate in nature or because they do not conform to the Board's 
jurisdictional standards. 


On at least one occasion, the National Labor Relations Board has successfully 
ptevented state labor boards from infringing upon its exclusive jurisdiction by 
obtaining a U. S. District Court injunction against the state board. Similarly, 
the Supreme Court in the Capital Service, Inc., case held that the federal district 
court where the Board was seeking a secondary boycott injunction had jurisdic- 
tion to enjoin enforcement of a state court injunction against the same picketing 
by a primary employer. This was necessary and proper said the Supreme Court 
under 28 U. S. Code 2238, in order to protect the jurisdiction of the federal 
court. 


I have given you a recital of some of the cases and some of the considerations 
which relate to the complicated difficult problem of federal-state jurisdiction 
over labor disputes. It is a very live subject, if not actually a burning issue, of 
the day. The legal literature is full of recent articles treating with various 
aspects of the problem, and the state and federal reports are full of cases which 
deal with it. If one has the interest and time to make such a study, the source 
materials are virtually unlimited. 
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PANEL DISCUSSION ON LABOR RELATIONS* 


CHAIRMAN WESLEY E. BROWN: Our procedure here this afternoon for this panel 
discussion will be to limit it to about thirty minutes. You have already heard the mem- 
bers of our panel discuss various labor relations questions, Mr. Hendrix, Mr. Sondker, 
and Mr. Reynolds, and I am sure they will be pleased to answer your questions. 


Mr. Thomas C. Hendrix is Chief Law Officer of the Seventeenth Region, National 
Labor Relations Board, which is in Kansas City. Mr. Hendrix went to Hastings College 
at Hastings, Nebraska, and had his law school training at Northwestern, and practiced 
law at Kansas City, Missouri, and then with the Labor Board as Legal Assistant to the 
Chairman of the Board, Mr. Farmer. He was then attorney for the National Labor 
Relations Board at St. Louis, and finally back to Kansas City where he is now. 


Mr. Edward H. Sondker probably needs no introduction to those of you here in 
Topeka. He is a Topeka lawyer, took his pre-law work at K. U., his law work at Washburn, 
and he represented the State Labor Commissioner as special counselor and conducted 
the hearings with respect to the preparation of regulations for the Commissioner of 
Labor, and I understand then prepared those regulations. 


Mr. Stephen Reynolds went to Harvard Law School. He is a member of the Illinois 
and Missouri Bars, practiced in Chicago, was with the National Labor Relations Board 
for 19 years, the last nine of which he served as Assistant General Counsel, and he is 
now with the law firm Spencer, Fane, Britt & Browne, Kansas City, Missouri, and we 
always charge a little extra for advertising these things at this meeting. (Laughter) 


Mr. Hendrix has passed out to you the “General current jurisdictional standards of 
the National Labor Relations Board.” I note by his note that he says, “subject to and 
may be changed at any time”, and I recommend to all of you that you be certain to 
examine the changes prior to the time of your reliance on them. You might find yourself 
either in or out of the Board’s jurisdiction. 


I will get their cards so that you can recognize them and direct your questions, and 
insofar as I am able I will moderate any of the problems that come up, and you know 
what a moderator is, he is the fellow who tries to keep out of the way as much as 
possible, and I will try to do that. 


May I suggest this, that when you arise to ask your questions, if there are any facts 
involved in it, if you will give your facts fairly briefly, and then ask your question. That 
way it will be easier for these gentlemen to answer your questions. Will you announce 
your name and where you are from when you ask your question? 


R. A. Hickgy (Liberal): This is addressed primarily to Mr. Hendrix, with such help 
as any of the other gentlemen can give. 


The facts are this: Seventy-five per cent of the bargaining group voted for repre- 
sentation by a national union. Then Mr. Sondker’s group carried out the state election 
procedure, where eighty-five per cent of the employees voted for an all union agreement. 
There had been no negotiations toward the bargaining contract to this point. Prior to 
the institution of negotiations on the bargaining contract, a case of insubordination came 
up, wherein one of the employees in the panel, seventy-five per cent of whom had voted 
for the representative, contrary to direct instructions of the employer, embarrassed the 
employer's business in interstate commerce by selling and loading merchandise for a 
customer, which merchandise had previously been sold to another customer and which 
was loaded out and sold contrary to express instructions, in view of the state of the 
inventory not to deliver any merchandise without clearing in the office to see if it was 

*EprTor’s NOTE: Most of these introductory remarks were made by Chairman Brown earlier in the discussions on 


May 8, 1958, as part of the ‘Section Meeting’’ on Labor Relations [See pages 145 to 168, supra, for the transcript 
of those discussions]. 
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open for sale. Now just bear in mind this was before any contract negotiations. The 
union was not notified; the employer recognized the general duty of maintaining a status 
quo of the managerial-employee relationship prior to a contract; but under the circum- 
stances, this location of business, the man discharged that employee for the insubordina- 
tion. A strike was called, which has been in existence for four months, practically four 
months, ever since, not based over the contract negotiations but over the discharge of 
the employee for insubordination. Now I can’t find anything in the Taft-Hartley Law 
or Wagner Act directly covering that as unfair labor practice. I can’t find anything that 
makes it directly an outlaw strike, I can’t find any jurisdiction for your agency or for the 
State of Kansas to interfere, and yet is it a complete block to an ending of the strike 
when they have a Kohler situation started by virtue of it where the management's posi- 
tion is some discipline immediately had to be done, labor's position is that this was 
either in the “Twilight Zone”, where the NLRB has jurisdiction or where there was no 
right of management to exercise any control over the employee other than merely cor- 
rection, that is no right to discharge in that period. I have been trying to find cases 
otherwise what the answer is, what the rights and merits of that situation are, where in 
the period before the contract negotiations begin, but after the successful election by 
the union, matters of that nature come up, what is the duty, and the area of the duties 
of an employer in that period of time? 


CHAIRMAN BROWN: That is what I call a very successful means of asking twenty 
questions in one. I don’t know which one you want to take up first, but I suggest 
that your question probably goes as you indicated to Mr. Hendrix on “what do I do now?” 

Mr. HENDRIX: Well Mr. Hickey, first of all, and let me say this about any of my 
remarks, the answers to most of my questions will be given to you to a group here and 
as an individual and as a lawyer, because I myself do not have any power to say anything 
that binds the National Labor Relations Board any more than any of you can bind a 
judge on the bench. I know just about as much what they are going to do as you know 
about what judges are going to do. 


You are not alone in not being able to find the remedy for that problem. Perhaps the 
answer lies in this, the only strike activities that the National Labor Relations Act pro- 
hibits is the strike activity that actually comes under the definition of the unfair labor 
practices that are listed in the Act. In fact the Act states that nothing in it shall be con- 
strued to prohibit the right to strike unless it is specifically named therein. Now you 
get to a question, what you have got here is whether it’s right for this to be able to 
happen, and I agree with you, in cases like this it’s possible for a union to put a company 
right out of business, and without passing on whether that’s right or wrong, at this time, 
I think before you are going to get any adequate relief along that line, with the present 
status of the statute, and the present status of the pre-emption field, ic would appear to 
me there is going to have to be a statutory change. 


Mr. Hickey: As a matter of policy, has the NLRB established any rules to govern 
the period between an election and the institution of contract negotiations? 


Mr. HENDRIX: No sir. The National Labor Relations Board’s rule arises from a 
statutory section and an administrative decision. First of all, under its administrative 
authority, the Board has set up a period of one year in which the union which has been 
selected by the employees and the company have to negotiate a contract. Once we have 
had a valid election in a group of employees, we are prohibited by the statute from 
having another one. 


CHAIRMAN BROWN: For one year. 


Mr. HENDRIX: For one year, that is true. Actually the Board’s administrative de- 
cision is for the purpose of creating a status quo. In other words, there is no sense in 
us going out and conducting an election supposedly to create industrial stability and then 
two weeks later have another union come around which is interested in those particular 
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employees, start another organizing campaign, get them all stirred up again, and then 
have another election. You never would have any kind of stability that way. So for a 
year we will maintain the status quo, or until the parties get together and do agree upon 
an election. The Central Gas case is the one that deals with that problem. 


Mr. Hickey: Is there no recognition whatsoever of any disciplinary situation to keep 
the orderly operation of business in this period between the election and the contract? 


Mr. HENDRIX: In a situation which you have presented there, as far as I know there 
is nothing in the National Labor Relations Act that will prohibit it. In other words, all 
of strike activities, as far as the National Labor Relations Act goes, are all right 

and actually I think protected except that which is actually prohibited by the Act. It 
back to the situation I think if it is a problem, and we won't get into the merits 

of that because I have my own ideas but I don’t think they would be pertinent, I think 
that the action that has to be taken in that respect is going to have to be a legislative act. 


Mr. HICKEY: Well, the union’s position is that the man was erroneously fired, there 
was no authority to fire him, and he must be rehired before they will consider— 


Mr. HENDRIX: Well, I am certain it wouldn’t be an unfair labor practice for the 
company to fire the man. All right, you move to the next question. Is there anything 
illegal about a union striking because they fired a man they had a right to fire? I don’t 
think that the present status of the law says that is illegal. 


Mr. Hickey: Your tribunal admitted they had nothing to file a complaint on, but 
at the same time— 


Mr. HENDRIX: If that kind of case came up before me, my recommendation certainly 
would be to dismiss that charge in a hurry, but that doesn’t help you out, and I appreciate 
that. 


CHAIRMAN BROWN: There is one thing you can remember, when you can’t whip 
them, you can join them. 

Mr. RICHARD ROCK (Arkansas City): Assuming that, Mr. Hendrix if you will, 
assuming that an employer comes under interstate commerce, and as you have stated, 
there are certain strike activities that are prohibited, and the one that I am thinking of 
in particular is in that instance when they strike during the cooling off period. Let's 
assume, in addition, they neither notified the National Mediation Conciliation, nor the 
State Service, and we are aware of the fact that you cannot go directly to the federal 
court to get an injunction, that it is solely within the discretion of the Board as to whether 
or not they will issue an injunction, now my question to you is this: In such a situation 
as that, or in such a situation wherein the union would refuse to bargain, for instance, 
as a matter of fact in any situation other than secondary boycott, or wherein the Board 
has stated as a matter of policy that they will with expediency seek an injunction, what 
is the policy of the Board as regards seeking injunctions; and my second part of that 
question is, is that policy national in scope or local in scope? And so that this isn’t a 
loaded question, I will tell you why I ask it. I have had that situation occur several times 
as regards Region 17, wherein we have had without question unfair labor practices. For 
instance, we recently had a strike that lasted about four months wherein we had a no 
sttike clause, which I don’t think has anything to do with it one way or the other, and 
wherein the union struck in violation of the non-strike clause without any notice of any 
soft to anyone during the contract period and they stated their policy is that they do 
Not attempt to secure injunctions in any matter except secondary boycott, or matters in 
which they are required to exercise expediency in seeking injunctions. Now that’s a long 
question but I think you understand. 

Mr. HENDRIX: I understand your problem and I know what you are talking about, 
union refusal to bargain by virtue of the fact that if it strikes during a contract period 
without— 
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MR. ROCK: Well, I was referring to two different situations, let's say either, let's just 
say they struck without notice or let's say they refused to bargain. 


Mr. HENDRIX: Well, strike without notice is a refusal to bargain. 
Mr. ROcK: But even if they didn’t strike, if they just refused to bargain. 


Mr. HENDRIX: All right, the situation is this, as you have correctly stated, it's a prob- 
lem that comes within the Board’s discretion. In other words, when we ate confronted 
with a problem like this, we have to ask the Board what it wants to do, exercise at its 
discretion under Section 10-J, which covers injunctions for all types of unfair labor 
practices; the other section as I mentioned, covers injunctions for secondary boycott and 
jurisdictional disputes, and it is mandatory for us to get, one, injunction in the secon 
boycott case, and it is customary for us to ask for an injunction in a jurisdictional dispute 
case. Now the rule of thumb as far as my observation has been on these injunctions which 
the Board applies for in all unfair labor practice cases is first, that the violation has to 
be clearcut and flagrant and that the National public interest has to be affected. Now 
I will say this, well first of all, as administration, probably the bulk of the 10-J injunc- 
tions that have arisen out of longshoremen’s strikes which have tied up shipping on the 
whole east coast or west coast, now you can see how the public interest is affected by 
something like that. Now it may be that there will be a shift in the Board’s exercise of 
this policy. I would suggest, without giving you any guarantee of success, when you do 
have those cases in the future, that you come in and specifically request us to ask the 
Board to get an injunction. Now there is going to be a delay, because in those 10-J in- 
junctions, we have to have issued a complaint first. That means that your period re- 
quired for investigation of the case has to expire and we then go ahead, issue the com- 
plaint, and then the Board considers whether it should get an injunction or not. Now 
there are indications that in some cases it may be possible, particularly in strikes or 
recognition without representing a majority of the people, the Board may possibly con- 
sider the possibility of going into a federal court and getting an injunction in those cases. 
It is possible that the Board can change its mind in the situation that you have mentioned, 
particularly in most strike situations where the strike involves an unfair labor practice. 
I cannot give you a guarantee of success, I would like to take that up on a case by case 
basis and we will see what we can do for you when the thing arises without giving you 
any guarantee because frankly it is not within our power, it is within the Board’s power 
to decide whether it wants to go ahead and apply for one of those 10-J injunctions. 

Mr. Rock: Well, isn’t it true that as of this time the situation has been that the sixty- 
day cooling off period as far as the employer has been concerned has been of no effect; 
but on the other hand, if the employer should lock out without giving notice, then those 
employees who are locked out can file an unfair labor practice which can be processed 
through the Board and collect back pay. 


Mr. HENDRIX: It works of course both ways. If a labor organization strikes during 
the period of the sixty days, notices are required, without the sixty and thirty days notices. 
Then that Section 8-B of the Act says, “If they lose their status as employees and the 
protection that the Act affords to employees. . .” 


Mr. Rock: That is if you replace them. 
Mr. HENDRIX: That is right, if you replace them. 


Mr. Rock: However, if you don’t, and it is somewhat difficult, at least in my ex- 
perience, to prove that you have replaced a given employee after the strike is over. 


Mr. HENDRIX: You, of course, are talking about a question of facts there, and what 
you have got to prove, I would say in a place like that is when you hired the replace- 
ment you said, “Mr. Jones, I want to hire you for this job and as long as I am hiring 
you I am going to tell you that this is just not temporary employment which is going to 
last for the duration of this strike, but I want you to know that if you come to work for 
me you will be a permanent employee.” 
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CHAIRMAN BROWN: Of course your one question about striking in violation of a 
contract no-strike clause, as I was talking to Mr. Reynolds, I think we're in agreement 
that you can get an injunction in that instance, of course, in a state court, for violating 
a contract. That is a contractual violation. 

Mr. Rock: That might be right; however, I did quite a little bit of research and I 
was under the impression that I couldn’t get a state injunction— 

CHAIRMAN BROWN: Possibly you could enforce it by injunction against the union 
for calling a strike in violation of a no-strike clause. 

Mr. REYNOLDS: That is true, there are cases where injunctions have obtained against 
a strike in violation of a no-strike clause in the state courts and it is pretty clear that is 
an exception to federal pre-emption because that isn’t a matter that is governed by the 
National Labor Relations Act; and furthermore in some cases where parties to a contract 
refuse to follow the contract procedures, grievance procedures and arbitration procedures, 
you have a remedy of getting specific performance in the federal court under Section 302 
of the National Labor Relations Act. You can go directly to the federal court. 

Mr. HENDRIX: That is on the basis that is unprotected activity, that is how that 
works out. 

Mr. REYNOLDS: Yes, that is right. 

CHAIRMAN BROWN: Any other questions. 

MARVIN MARTIN (Wichita): I would like to ask a question of Mr. Hendrix and 
Mr. Sondker, as I understood Mr. Sondker’s remarks, the State Labor Commissioner has 
taken jurisdiction and held elections, even though interstate commerce was involved 
if a union security, all union shop agreement was in process, is that correct? 

Mr. SONDKER: If the petition was presented for the Commissioner to conduct an 
all union agreement election, we held the election whether it was interstate commerce 
or not. It is his position that the Taft-Hartley Act as amended has given him that priv- 
ilege and I think that was the legislative intent when it passed the Act. 

Mr. MARTIN: My question then is this, assuming that an employer would ask the 
State Labor Commissioner to make such a determination— 

Mr. SONDKER: An employer, did you say? 

Mr. MARTIN: Yes, and assuming that the union would ask that the National Labor 
Relations Board make such a determination, which would take jurisdiction? 

Mr. SONDKER: Well, in the first place under existing rules and regulations, the State 
Labor Commissioner would not entertain the position of the employer. Now for your 
information, however, the Commissioner is giving thought to amending his rules and 
regulations and very possibly there will be some changes. 


Mr. MARTIN: Well, assuming the reverse of the situation. 

Mr. SONDKER: That the employee group petitioned the state? 

Mr. MARTIN: Yes. 

Mr. SONDKER: And that the employer petitioned the NLRB? 

Mr. MARTIN: Yes. 

Mr. SONDKER: Well, I don’t know, perhaps Mr. Hendrix, we have gotten used to 
the fact to defer to the federal agency, and we are kind of in that habit, so our first 
thought would be, to contact Kansas City to find out what they said. (Laughter) 

Mr. MARTIN: You would do whatever the National Labor Relations Board wanted 
to do? 

Mr. SONDKER: Well, I am not going to state specifically, we as yet haven't had a 
situation where we put ourselves in direct contradiction with the federal agency, and 
desire to put ourselves in a place where we would be willing to test our criteria against 
theirs. 
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Mr. REYNOLDS: I think if I understand the question, the National Labor Board would 
not hold such an election since the law has been changed in respect to holding union 
security referendums. It used to be required, but it was dropped by an amendment. 


Mr. SONDKER: I think we would end up holding that election, but again I am not 
prepared to say, but I think they would say for us to go ahead and hold it in view of the 
Taft-Hartley Act as amended. 


Mr. HENDRIX: We will not entertain a union authorization anymore, that was amend- 
ed out of the Act in 1949, I believe, two years after Taft-Hartley was passed. The only 
type of election concerning union shop clause is after a union shop clause is put in a 
contract, whether the employees want it to remain in the contract or not and if they 
don’t want it why then they can vote their power away from their union to have and 
negotiate such an agreement, and I think that is right, I think the state, there would prob- 
ably be no conflict in that between us and the state. 


CHAIRMAN BROWN: We have time for one more question. 


BILL MCELHENNY (Topeka): In that same connection, Mr. Sondker, what is your 
opinion on the validity of union security clauses in contracts which were executed prior 
to the adoption of the Kansas Act? 


Mr. SONDKER: It just so happens, Mr. McElhenny, I have an opinion, but seriously 
are you referring to a union security clause which isn’t all union agreement, or are you 
referring to something less than all union maintenance membership? 


Mr. MCELHENNY: Maintenance of membership primarily. 


Mr. SONDKER: Well, I believe it is our opinion—what did I tell you the last time 
I answered that question? (Laughter) 


Mr. MCELHENNY: I just wondered if your opinion has changed. 


Mr. SONDKER: Speaking of the Board’s problems on money, when this Act was passed 
it was passed in the closing minutes or hours at least of the ’55 legislature, and the legis- 
lature didn’t get around to appropriating any money for the Labor Commissioner to 
proceed under this Act, so for quite awhile all the questions that arose as to whether 
or not he would conduct an election, he had one stock answer, and that was, “No”; but 
since subsequent sessions, there was some money provided and he has expanded his 
field a little bit. I believe that it is the Department's opinion that in the event the pre- 
existing agreement before the Kansas Labor Act went into effect was a maintenance 
of membership contract, depending upon the express wording, of course, in each case, 
but generally speaking, he feels, I believe the Commission would feel he should conduct 
the election. There is a lot of difference, in my opinion, in the wording of maintenance 
of membership contracts. The union agreement, all union agreement specifically, as 
stated by the Act that it must be held to enter into such an agreement. It is difficult for 
me to conceive of wording in a maintenance of membership contract which would satisfy 
that requirement, but perahps if the exact wording were furnished me I might have a 
different opinion, but I think, generally speaking, my answer would be you would have 
to have the election regardless of what I told you the last time. 

CHAIRMAN BROWN: Gentlemen, I want to take this —— on behalf of the 
Bar Association of the State of Kansas to thank Mr. Hendrix for his fine work here. We 
do appreciate it and appreciate your taking the time and research and your paper and 
the work you have done on behalf of the Bar. Mr. Hendrix, thank you very much. 

Mr. Sondker, again for the same reason for the Bar Association of the State of Kansas, 
I want to thank you very much for the time you have spent in preparation for your work 
here and being on this program. 

And again, Mr. Reynolds, I thank you for a very fine paper, and to you gentlemen who 
have attended this afternoon session, I am sure that you have enjoyed it and learned a 
great deal about it. I certainly have, and we stand adjourned. 
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SUPERVISION OF CHILDREN IN DIVORCE CASES 


By C. E. BIRNEY 
Judge of the 34th Judicial District, Hill City, Kansas 


This subject was assigned to me by Judge Calkins, and it seems to me to be 
one of the most difficult subjects for the trial judge in the State of Kansas. 
I became aware of the difficulty of the task immediately upon my becoming a 
judge. After ninety days on the bench, I said to my court reporter, a man of 
many years’ experience, that “These questions are simply ones of fact, you 
handle them.” His immediate response was, “That is the only unpleasant, and 
if I may say so, impossible job that you have.” As those of you who have been 
on the bench as long or longer than I well know, I have wrestled with that 
problem ever since. 


My district is typically average in the number of cases and amount of popu- 
lation of this state. There are in my district 185 children under my supervision 
as of March 20 this year. If my figures are accurate, to multiply that 185 by 
the 51 judges, there are 9,435 children under the supervision of the district 
judges in Kansas. This is a substantial part of our population. 


It has always seemed to me that my predecessor, who was a very able and 
one of the finest judges in the State of Kansas, did a very poor job of supervising 
these children. I am well aware that I have done no better—in fact, I doubt 
that I have done as well. Being aware of this fact, I thought I should look 
around among my neighboring judges to see who is doing better, and, if so, 
how. I must relate that I think we are all doing about the same. 


In preparing this paper I have had the assistance of J. Edgar Hoover of the 
Federal Bureau of Investigation, The Department of Health, Education, and 
Welfare; the Honorable Dale Spiegel, Pardon Attorney to the Governor; the 
Honorable Herb Wilson, Probate Judge of Saline County and President of 
the Probate Judges Association; and the probate judges of Wyandotte, Sedg- 
wick, Leavenworth, Montgomery, Shawnee and Sumner Counties. I have 
learned from the information I have received from them that there is in the 
Boys Industrial School at Topeka 82 boys from divorced parents out of 301; 
that at the Industrial Farm for Women at Lansing, Kansas, there are 10 out 
of 57 of the women from divorced homes; that at the Industrial Reformatory 
at Hutchinson 35 per cent of the boys are from divorced homes; and at the 
Girls Industrial School at Beloit 38 out of 111. From the eight larger counties 
in population, leaving out Reno and Crawford Counties, 39.7 per cent of the 
delinquent and dependent children come from divorced homes. I think I should 
say parenthetically that some one of us has the supervision of each of these 
children. The Bureau of Child Research at the University of Kansas at Law- 
rence has advised me that of the 155 families reporting in the juvenile court 
records of this state in 1955, 20 per cent were from divorced families. In 1956 
of 1,746 families 18 per cent were from divorced families. To these delinquency 
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cases should be added those of dependent children. In 1955 that comprised 
20.5 per cent; in 1956, 22 per cent. It would appear that at least 1,700 
youngsters in Kansas in the five-year period from 1951 to 1956 came from 
divorced families. In applying these figures just given, I think it should be 
taken into consideration that while this percentage of families may not be as 
large as I had expected, that there are frequently more than one child involved 
in these family situations. 


I want to call your attention also to the fact that while we are primarily 
interested in our own counties, this situation is not local to Kansas, it is nation- 
wide. In the book “Delinquency,” by Herbert A. Bloch and Frank T. Flynn, 
it is said: 

“However, any conclusions we draw must be qualified by knowledge of whether 
the father or the mother is removed from the household scene, and of the circum- 
stances in which the removal took place, whether by death, desertion, or divorce. 
In effect, ‘without a certain amount of evaluation of the psychological atmosphere 
created by the broken home and the character of the individuals affected, it is vir- 
tually impossible to draw definite conclusions concerning this environmental factor.’ 
Shideler, for example, estimated in an early study that from 40 to 70 per cent of 
delinquents came from broken homes, as compared with an estimated 25 per cent 
in the normal population who come from such homes. Healy and Bronner con- 
firmed this finding to some extent by indicating that of the 4,000 delinquents they 
surveyed in Boston and Chicago, about half came from broken homes, with the 
greater incidence of this factor among delinquent girls.” 


The Honorable Judge Philip B. Gilliam, of the Juvenile Court of the City 
and County of Denver, Colorado, in testimony before the Subcommittee to In- 
vestigate Juvenile Delinquency of the United States Senate, said: “Most of the 
children I deal with come from broken homes.” However, he added to this, 
“But I will say that the worst type of broken home is where they are still living 
together. Broken homes come from people and not courts, and courts just sign 
the burial certificate of a dead situation.” 


I would say in this speech that we are not going to prevent this problem of 
the necessary supervision by the mere refusing to grant divorces. 


I have gathered much more information on the fact that the necessity of 
supervision of children from divorced homes is a nation-wide problem, but I 
don’t think it is necessary that I prove that to you, gentlemen. You already 
know it. This is our problem. 


How ARE WE HANDLING IT? 


First of all as in every legal problem, we must go to the statute, which is 
60-1510 (G. S. 1957 Supp.): 


“60-1510. Provisions as to minor children. When a divorce is granted the court 
shall make provision for the guardianship, custody, support and education of the 
minor children of the marriage, and, except as by this section limited, may modify 
or change any order in this respect whenever circumstances render such change 
proper. If the court in connection with an order made under the authority of section 
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60-1506 of the General Statutes of 1949 or any amendments thereto, or at the time 
of or after granting a divorce makes a finding that both parents, parties to the 
divorce action, are unfit to have the custody of any of their minor children, such 
finding shall terminate the paternal [parental] rights, subject to the right of appeal 
by either parent. One year after any such finding becomes final either by lapse of 
time for appeal or by affirmation of the supreme court, the person, agency or 
association to whom the custody of such minor children is given shall have the right 
to consent to the adoption of said minor children under the adoption laws of this 
state: Provided, That before such consent may be given, permission therefor, shall 
be obtained from the judge of the district court by formal order in said divorce pro- 
ceedings, after application and hearing thereon, of which hearing at least thirty (30) 
days notice shall be given to the parents by registered United States mail, addressed 
to their last known place of address, and to their attorneys of record, if any. After 
such consent to adoption has been formally given in an adoption proceeding, the 
court in which such ye a proceedings are pending shall have exclusive jurisdic- 
tion over the custody of said minor children. But if said adoption proceedings be 
withdrawn, dismissed or discontinued, or if the proceedings do not result in an 
order of final adoption, the jurisdiction of the district court shall thereupon be 
restored without further process. Parental rights terminated under the findings 
authorized by this section may subsequently be restored to either or both parents 
by the district court in the exercise of its continuing jurisdiction, except during 
the time when such jurisdiction is suspended by adoption proceedings.” 


I know that all of you are familiar with the statute, but I am quoting it herein 
because I want to call your attention to some of the provisions. 


You will note that the statute says that when a divorce is granted, the court 
shall make provisions for the guardianship, custody, support and education of 
the minor children, and may modify or change any order in this respect. This 
statute has been before the supreme court many times. Beginning back with 
Brandon v. Brandon, 14 Kansas 342, the court used the language that the 
mother is “chaste and pure as the unsunned snow,” and the court properly 
awarded custody to the mother. Then in the petition of Frank B. Bort for a writ 
of Habeas Corpus, 25 Kansas 308, our court held that a custody order made 
in the Wisconsin divorce was not binding, and in that case the court awarded 
the custody to the grandmother. In an order in Walrath v. Walrath, 27 Kansas 
395, where the wife accepted a thousand dollars as full payment, the court held 
that the father would be required to support his children, but he did not have 
to pay the money to the wife. In Avery v. Avery, 33 Kansas 1, the children 
were in Pennsylvania; both the parents were in court; the supreme court held 
that the district judge could award custody, but that in doing so other courts 
were not precluded from deciding the custody question. 


In Miles v. Miles, 65 Kansas 679, 

“Any other competent person might have been designated as such trustee by the 
court. This statute has the effect to repose in the court the right and duty to require 
divorced parents properly to care for, maintain and educate their children, notwith- 
standing the fact of the divorce, and to make such order relative to payments of 
money from time to time until this result has been fully effectuated. Such orders 
may be made by the court upon its own motion, or upon the suggestion of any one 

. immediately or remotely interested.” 


So far as I can learn that is still the law of Kansas. 
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In Re Petitt, 84 Kansas 637, our court held that no other court can take the 
question of custody from the district court wherein the divorce was tried. I am 
not sure that the court continues to follow this decision. 


In Purdy v. Ernst, 93 Kansas 157, the court on page 159 sets out the real 
duty of the district court: 


“While the power to provide for the custody of minor children will be exercised 
in the first instance as a necessary incident to the granting of a divorce, the welfare 
of the children thenceforth becomes an independent subject over which the court 
possesses a continuing jurisdiction. This jurisdiction may be invoked by any one 
interested in the children, or may be exercised by the court on its own motion 
should circumstances require. The form of the proceeding is not very material, but 
since a change of custody necessarily works a modification of the original order it 
is proper to proceed in the divorce action. The death of a party to the divorce action 
cannot interfere with the power of the court to make suitable provisions for the 
custody of children as changed conditions may demand, and no revivor is necessary 
in order that such power may be called into exercise. The course which the supple- 
mentary proceeding takes will be regulated by the court. Persons claiming an 
interest in the custody of the children adverse to the motion to modify the original 
judgment should be notified, and they may appear and produce evidence, and may 
appeal, without the formality of an order making them parties to the litigation. 


“These conclusions result from a consideration of the manifest purpose of the 
statute, which casts authority to conserve the welfare of children of divorced parents 
broadly upon the court without limitation in regard to procedure beyond the general 
requirement found elsewhere in the code that its provisions shall be followed. 
Former declaration of the court point to the same result. (Miles v. Miles, 65 Kan. 
676, 70 Pac. 631; In re Petitt, 84 Kan. 637, 114 Pac. 1071; Greenwood v. Green- 
wood, 85 Kan. 303, 116 Pac. 828.) 


“The natural right of the mother to the custody of the child was not completely 
annulled by the divorce decree, and upon the death of the father revived, subject 
to the condition that she was a suitable person. (In re Hollinger, 90 Kan. 77, 132 
Pac. 1181; Pinney v. Sulzen, 91 Kansas 407, 137 Pac. 987.) The finding on this 
subject is in favor of the mother, and this court can not declare as a matter of law 
or of fact that it is not justified.” 


Oddly, in the case In Re George Hasford, 107 Kan. 115, the court held that 
where a child had been convicted in the juvenile court of being “dependent, 
delinquent, and neglected,” the juvenile courts then had exclusive jurisdiction. 


In my reading of supreme court decisions, I want to emphasize most strongly 
the case of Liggett v. Liggett from the Butler County District Court, in which 
the Honorable W. N. Calkins was the trial judge. This case was heard on 
motion to vacate and set aside an order for the custody of minor children, and 
the supreme court says, “That we do not know, and the record does not disclose 
just how the appellant and her counsel and the appellee and his counsel hap- 
pened to be in court.” Apparently there was no evidence of any notices having 
been served or any type of procedure followed, but they were in court. There 
were no witnesses sworn; apparently no evidence was taken. “However, she 
asked for custody of the boys during the summer months, and this was talked 
over by all the parties and the court. The court then announced it would talk 
with the boys and did so, and subsequently made the order. . . Under the cir- 
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cumstances we will not say that there was no support for the order. Appellant 
further contends, however, that the order is void because the appellee made 
no request that the custody be changed.” 


The court went on to say, “It seems immaterial who invokes the court’s 
power, or what he may ask, for the court has a continuing duty to protect the 
custody of the minors, and to modify and change its orders whenever the cir- 
cumstances render a change proper. This court has recognized that a district 
court’s order conferring custody upon one parent or the other is not a finality 
in the same sense as a final judgment in an ordinary lawsuit. . . We cannot 
sustain appellant’s contention that the order made on June 5, 1947, was either 
void or voidable as being beyond the issues.” 


This case seems to me to be well reasoned and certainly gives the district 
courts the power and the duty to make proper orders on the questions of child 
custody and supervision. 


However, more recently our supreme court has not followed this case too 
closely in Christlieb v. Christlieb, 179 Kansas 408, a decision handed down in 
January 1956, the court reversed the district court and held that where a parent 
who is able to care for his children and desires to do so is entitled to custody as 
against grandparents or others who have no permanent or legal right to custody. 
This decision largely turns upon the fact that the trial court did not make a 
finding that the parent was unfit to care for the children. The supreme court 
overlooked the fact that the parent might have been a fit person to care for the 
children under some circumstances, but the court did say in this case that the 
best interests of the children would be for them to be in the custody of the 
grandparents. Apparently, the supreme court did not take into consideration 
the fact that the order made in this case was not a permanent order, but simply 
one as of the time of the hearing. Nevertheless, since this case is a very recent 
case, it seems to me that the district judge now must find that the parent is an 
unfit person as of the date he makes the custody order or he is subject to re- 
versal. I think I should call your attention to the fact that the court cites many 
cases supporting this rule, some of which are in point, some of which are not. 
Some of the cases cited to support this rule do not involve divorce cases. I would 
have no quarrel with the decision so far as cases are concerned other than 
divorce cases where the question of supervision is put under the jurisdiction 
of the district court by statute. 


In the case of Leach v. Leach, 179 Kansas 557, and again in 180 Kansas at 
page 545, the court goes even further than in the Christlieb case. In this case 
in 180 Kansas there was an appeal from the Sedgwick County District Court 
on an order which provided that the father should have custody of the child, 
but that the grandparents should have the right to have the person of said 
minor child in their possession on the last weekend of January 1956, and have 
the person of said minor child in their possession on each weekend every 60 
days thereafter, and the parent was directed to deliver the child to the maternal 
grandparents. The father filed a motion to amend the order in that he did not 
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want to deliver the child to the maternal grandparents. They filed an appeal 
from the original order and also filed an appeal from the motion seeking to 
have the order changed, which the district court denied. The supreme court 
carefully noted that “possession” amounted to custody, and that the order of 
the district court amounted to split custody, and as the supreme court has said 
many times, where a parent is found to be a fit person, he is entitled to the 
exclusive custody. 


I want to criticize this decision, and in this criticism discuss some of the prob- 
lems of the trial court. First of all, on custody matters the trial court must con- 
fine his thinking to that of the welfare of the children. In this connection, as 
said in this Leach case and many others, the supreme court abstains from putting 
into their reports criticism and scandalous remarks about the parents. This is 
sound policy. But of far, far more importance this same rule must be followed 
by the district courts. While a supreme court decision putting into the archives 
of history the revolting details of the scandalous conduct of the child’s parents 
would be unsound, those reports are only read by members of the legal pro- 
fession and others greatly interested. In contrast any evidence in the finding 
of the trial court are matters of public scandal for every person, particularly 
scandal mongers in the home and school of the child involved. Therefore, the 
trial judge should be particularly careful in making findings of fact which are 
unnecessary and highly improper. If the supreme court continues to follow 
the Christlieb case in contrast to the well reasoned decision in the Liggett case, 
the district courts now have the duty of making a finding that one or the other 
or both parents are unfit. 


Apparently after the statute was amended in 1953 the supreme court has 
interpreted the amendment to mean that in order to give the custody to others 
than the parents, the district court must find both the parents unfit. I do not 
so read that statute. I read that statute to mean only that such a finding is 
necessary before the court can consent to adoption, and that the legislature 
intended it only for that purpose. The purpose of the amendment was to pro- 
vide not more strict control of the custody orders of the district court, but to 
provide a method whereby a child could be adopted. 


Now, I want to call your attention to the fact that because of the remarks 
I am now going to make that I have not discussed this Leach case with Judge 
Sattgast and know nothing about his order except the cold record as laid down 
by the supreme court. I want to make these remarks in the same position in 
which the supreme court was in, except that neither have I seen nor examined 
the briefs. However, being a trial judge I can well imagine that Judge Sattgast 
thought that this father in the Leach case might, let me emphasize might, be 
proper to raise his child. However, he is not sure. Judge Sattgast is charged 
by the statute to supervise this child’s upbringing. He scratches his head for 
some way to provide a ruling whereby he can learn whether or not this father 
is a proper parent. It seems to me that he hit upon a very excellent plan. He 
awards the custody of the child to the father and then provides that every 60 
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days the child is for two days in the possession of the maternal grandparents. 
He well knows that if the child is being mistreated, abused, or in any way 
improperly treated by his father and the child’s stepmother, that fact will be 
revealed. Now, let us pause to remember that this is only a temporary order. 
However, the father is very unhappy with this order, so he moves to Omaha, 
and changes to a $50.00 a week job. I take into consideration that he probably 
could not have gotten a job in Wichita in 1956 that would have paid him less 
money. However, as a result of his conduct, he has been able to make the order 
seem unreasonable. Let me call attention to the fact that it was not the order 
of the court that was unreasonable, but the conduct of the appellant. But in 
this case he is able to take advantage of that fact, and now has been able to 
completely rid himself of any supervision of any kind, shape or form of that 
of the District Court of Sedgwick County. He lives out of the state. He has the 
child out of the state, and he has completely rid himself of the jurisdiction of 
the District Court of Sedgwick County, and of the statute first quoted in this 
speech. 

I think now that I have had an opportunity to call the supreme court’s at- 
tention to the effect of the decisions in the Christlieb case and the Leach case 
and the remarks that follow, that the supreme court will see fit to disapprove 
both of these decisions and go back to the very fine decision in Liggett v. 
Liggett. 

Now, I want to call your attention to another interesting question about the 
supervision and custody of minor children in divorce cases. I think I have read 
every case on this subject in our reports. I have found no direct holding that 
such decisions are appealable. We have many, many cases holding that you 
cannot appeal from anything but a final order of the district court. I am not 
citing any. They are too numerous. It is ABC law. A custody order is not a 
final decision by the widest stretch of the imagination, far less a final decision 
is the supervisory order as it existed in the Leach case. The district court has a 
tight and a duty as has been called to the attention in the Liggett case, and is 
required by statute to change those decisions whenever the circumstances so 
merit. It seems strange that no attorney has seen fit to contest the appeal on 
the grounds that the orders are not final. From a practical standpoint the dis- 
trict court has the opportunity on his own motion to make every appeal moot 
before it is heard by simply changing his order. I am not sure that I recommend 
that the supreme court hold on its own motion that custody orders are not 
appealable. However, I do want to discuss a few of the possibilities. Should a 
district court make an order awarding the custody of a child to its mother, and 
she dies while the case is pending in the supreme court, can the district court 
make an order awarding the custody, or has the supreme court taken exclusive 
jurisdiction? Or, if for any reason the circumstances change during the pendency 
of the appeal so that a crisis arises, which court can avert the crisis? It seems 
to me that if the supreme court is going to permit appeals in these matters, that 
it accepts jurisdiction, and the crisis will have to continue until such time as 
the supreme court can be made aware of its existence. In other words, if there 
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is an appeal, the district court is deprived of its jurisdiction. But more important 
than the question of custody is the question of supervision. What may a district 
court do to supervise the conduct of the person to whom he awards custody? 
What restrictions can he put on that custody? So long as the Leach case is not 
disapproved, the type of supervision set forth there is not proper. Frankly, | 
think that the supreme court should hold that all conditions of supervision by 
the necessity of their being temporary are not appealable. 


Such is the law in this state in my opinion of the decisions. 


RECOMMENDATIONS 


I have now discussed the facts and the law pertaining to the supervision of 
children in divorce cases, and the results that we are getting. I am not satisfied 
with either. To put the results in succinct language, we are failing in this job. 


As a matter of fact, the district courts of Kansas, in spite of the statute, are 
not supervising children in divorce cases. Were I a gambling man, I would bet 
any judge in the state that he can’t tell me within fifteen of how many children 
he has under his supervision, much less anything about how they are being 
supported and educated. It seems to me that he should be able to do so. It is 
highly important for the welfare of our state and nation that the welfare of 
the children from divorced families should be properly supervised. This is pat- 
ticularly important, as revealed in the Judicial Council Bulletins that a large 
portion of our population is divorced. I have called your attention to the fact 
that the juvenile court officials think that the denial of divorces will not solve 
the situation. So, having given this matter thought for some four years, I make 
the following recommendations: 


1. That the supreme court deny an appeal from any supervisory order. 


2. That the supreme court give considerable thought to the propriety of 
denying appeals from custody orders for the reason that they are not permanent. 


3. That the supreme court find in divorce cases that the district court not 
be required to find any parent unfit, but simply to award custody based on the 
best interest of the child. (I think I should call attention to the fact that this 
tule of law should be in divorce cases only.) 


4, That the courts be furnished with an officer which will enable him to 
receive confidential information regarding the support and education of the 
children under his supervision. 


5. That all persons charged with the custody of a minor child from a divorce 
case be required to file a written report with the district court at each term of 


the court. 


6. That every district judge should maintain a policy of current and actual 
supervision of children in divorce cases. 
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And now let me read you this poem entitled “A Boy.” 


“Nobody knows what a boy is worth, 
A boy at his work or play; 


A boy who whistles around the place, 
Or laughs in an artless way. 


“Nobody knows what a boy is worth, 
And the world must wait and see; 


For every man in an honored place 
Is a boy that used to be. 


“Nobody knows what a boy is worth, 
A boy with his face aglow; 
For hid in his heart there are secrets deep 
Not even the wisest know. 
“Nobody knows what a boy is worth, 
A boy with his bare, white feet; 
So have a smile and a kindly word 
For every boy you meet.” 
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—Author Unknown—North Carolina Christian Advocate. 
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RAILROAD REGULATION FROM 533 A.D. TO 1958* 


By MARION BEATTY, Chairman 
Kansas Corporation Commission 


When Commissioner Joseph B. Eastman was retiring after 25 years on the 
Interstate Commerce Commission, he said, “In 25 years a man ought to have 
learned something, so I thought over what I learned about the ICC.” Then he 
gave what he called a 12-point primer. He said, “This is not all I know but 
it is at least 12 points.” After 20 months on the Kansas Corporation Com- 
mission, if I could give you 12 good pointers I would be satisfied. I may not 
have that many. 


The Kansas Corporation Commission is five commissions in one. It is a 
railroad, utility, motor carrier, oil and gas, and blue sky commission, and in 
the first 20 months on such a commission we just begin to learn what it is all 
about. We Commissioners change hats more times during the day than the 
small town station agent. 


Now I’m asked to appear before you on this program with learned men, 
make like an expert, and tell you something that will be worth the expense 
of your trip to Topeka. Well, you are all riding on passes and you will charge 
your meals and hotel to your employer, so maybe I can tell you something 
worth that little out-of-pocket expense you actually have incurred. 


If this talk has to have a title, I choose to call it, “Railroad Regulation from 
533 A.D. to 1958.” With your permission I would like to talk about four 
matters that might concern us as lawyers and regulators: 


1. History and basic theory of utility and common carrier regulation. 

2. The railroad story of today, including some of the sad facts now unfolding 
in regard to passenger train deficits. 

3. Some railroad regulatory problems arising out of statutes on the Kansas 
statute books. 


4, Some suggestions regarding appeals from Kansas Corporation Commis- 
sion decisions. 


HisToRY AND BASIC THEORY OF REGULATION 


Recently I had occasion to tell the story of the millionaire railroad baron 
who hit the poor farmer over the head with his gold-headed cane. With your 
indulgence, I will tell part of it here. This talk is one that I would like to make 
to members of the Legislature, but there is no convenient opporutnity for that 
so I am going to make it to you instead. 


Up until about 1870 railroads and other public utilities were free enterprise 
with no regulation as we know it today. Railroad tycoons told the farmer under 
® Address made before the Kansas Railroad Attorneys at Topeka, November 7, 1958. 
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what conditions he could ride or ship and for how much. Today, bureaucrats, 
such as I, prescribe the rate which the railroads may charge and tell them if 
and when they may take off trains or close stations. 


Largely because of exorbitant rates charged by railroads in the early days, 
discriminations and preferences, financial manipulations, secret rebates, free 
passes to legislators, judges and politicians, and other abuses, state legislatures 
began to set up special agencies to corral them. Missouri in 1875 was one of 
the first to set up strict regulation under 2 strong commission. Kansas did not 
follow until thirty-six years later with the establishment of its Railroad Com- 
mission. 

Grangers in the midwest were the radicals of the day. They agitated for gov- 
ernment ownership or at least government regulation and reasonable rates. 
Without reasonable freight rates they were as isolated from markets as the 
pioneer mother was from Fifth Avenue. Grangers gained control of legislatures 
and passed laws restricting railroads. 


Thus it was through their excesses that early railroads brought government 
regulation down upon themselves, but there is little need for remorse, for if 
it hadn’t happened in the 1870's, it would have happened in the 1900’s with 
the birth of the gas, telephone and electric power monopolies. 


“The legal concept of special regulation for public service industries, such 
as have come to be called public utilities, is fairly ancient. The special obliga- 
tion of a common carrier of goods, for example, was found in early Roman 
law and became part of the Justinian Code completed in 533 A.D. In British 
law, the great Lord Chief Justice Hale, over three centuries ago, laid down the 
distinction between business ‘charged with a public interest’ and other forms 
of enterprise, not subject to special regulation. 


“And yet, despite this somewhat traditional if not classical background, the 
technique of public utility regulation, as it is practiced today throughout most 
of the United States, has developed into something quite different, quite unlike 
parallel development in public utility operations throughout the world—with 
the possible exception of the Dominion of Canada. Comparing utility regula- 
tion in the United States and abroad, the impartial observer is struck first of 
all by the fact that nowhere else in the world today are the public utility services 
so much under the control and operation of private ownership as in the United 
States. 

“It is a fair question whether the failure of regulation of public utilities to 
be developed in other countries did not have at least a contributory effect on 
bringing about the much greater amount of public ownership in those other 
countries. Conversely, this might well indicate that regulation of public utilities 
as it has developed in the United States might have played its part in keeping 
its people satisfied with a continuation of public service under a system of 
private enterprise, but subject to regulatory control by the government. 


“One rather interesting aspect of this development of regulation is that it 
has been primarily the work of the states, rather than the federal government. 
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Direct federal regulations of public utilities is fairly new in every field, except 
railroad regulation. The federal government, as such, did not begin to regulate 
electric power until 1920, and then only for hydro licensing. It was not until 
1930 that the Federal Power Commission was put on a full-time basis. It was 
not until 1934 that the Federal Communications Commission was established, 
and the Natural Gas Act did not become law until 1938. 


“Of course, the federal government has had a tremendous impact on the 
direction and future development of regulation. But basically the format, so 
to speak, of the public regulation pattern was pretty well worked out by the 
states before the federal commission arrived on the scene. 


“And what is that format? Stated as an oversimplified, abstract principle, 
subject to much filling-in of details and distinctions, the theory of utility regu- 
lation boils down pretty much to something like this: Public utility regulation 
is the expression of the right of the public, through the state, to obtain adequate 
service, at reasonable rates from a responsible public utility agency, in return 
for a grant of authority to such agency to operate in a given territory. 


“Going a step further, and breaking down that general statement into com- 
ponent factors that can be more easily assimilated, three factors readily emerge: 
First, the monopoly factor; second, the duty to serve; third, the obligation to 
maintain reasonable rates. 


“The basic principle of monopolistic operations of utility service as a reason 
for regulation was laid down by the United States Supreme Court in the cele- 
brated case of Munn v. Illinois in 1867. In that case, the state of Illinois was 
upheld in its attempt to regulate the rates charged by a form of business which 
is historically one of the oldest members of the family of public utility industries. 
Munn v. Illinois involved a grain elevator. It was in that case that Chief Justice 
Waite reached the conclusion that the acid test of the public utility status— 
that is to say, when a business is of such a nature as to warrant special regula- 
tion—is the opportunity to exploit the public, or any substantial part of the 
public, because of monopolistic conditions. Chief Justice Waite used a powerful 
figure in describing utility service operators under such conditions, when he 
said that ‘they stand in the very gateway of commerce and take toll of all who 
pass.’ ” 

That was 80 years ago and the principle is still sound, but let’s stop here 
and ask whether the railroads still have an opportunity to exploit the public, 
or any substantial part of the public, because of monopolistic conditions, espe- 
cially in the passenger carrying field. I’m not saying that they no longer have 
any such opportunity. Obviously they have some, especially in long distance 
hauling of heavy commodities, but hasn’t the situation so changed in 1958 that 
a completely new look at railroad regulations would be in order? 

The railroad story has changed in the last half century. In 1916, they hauled 
98% of all intercity passengers. Today they haul less than 5%. Now evety- 
body is in competition with them, even you and I with our private automobiles. 


a. ans from ‘Federal Regulation of Natural Gas in the U. S.” published by Edward Falck Co., Washing- 
ton, D. C. 
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We still have just about all the regulatory laws on the books that ever applied 
to them, but a new look at railroad regulation is overdue. The railroad baron 
who hit the poor farmer over the head with his gold-headed cane was placed 
under regulation, sentenced to prison and has been serving a life sentence. If 
we aren’t careful it may become a death sentence. 


RAILROAD PASSENGER DEFICITS 


The I.C.C. has under advisement now the results of an investigation as to 
the nature and causes of the deficit in railroad passenger business and means 
of reducing or eliminating it. My appearance is entered as one of nine attorneys 
appearing in that case on behalf of the state regulatory commissions. The pro- 
posed report of the examiner in that matter is out, although not yet adopted 
by the I.C.C. Let me recite several of the findings in that docket: 


(a) Railroads have suffered deficits in the operation of passenger service 
beginning in 1930 and every year thereafter except during the war years. No 
matter how you figure it the deficit is running into many millions of dollars 
annually. 


(b) The number of passengers (including commutation) carried by Class 
I railroads in 1957 was 411 million, the smallest number ever recorded since 
1890. In other words, the railroads hauled more passengers in the 1890's than 
they are hauling today. 


(c) Uneconomical provisions in labor agreements are common. I can 
testify personally to that fact for I have served as neutral referee on the Na- 
tional Railroad Adjustment Board in a number of cases and have read many 
of those contracts. 


Here are some examples, and I am quoting from the I.C.C. report: 

Some examples of the actual working of the basic-day rules in May, 1956, are 
interesting. A passenger fireman having a run on the line of the Great Northern 
between Minot and New Rockford, North Dakota, 109 miles, involving 2 hours 
and 11 minutes of service, paid at the rate of $15.41 per day, received compensation 
of $16.80, equivalent to $7.695 per hour. 

A passenger conductor on the Milwaukee, running between Minneapolis and 
Milwaukee, 346 miles, paid at the rate of $16.69 per day on duty for 6 hours re- 
ceived compensation of $38.50, equivalent to $6.416 per hour. 

The Burlington’s Denver Zephyr, a high-speed overnight train between Chicago 
and Denver, running 1,034 miles in 16.5 hours, requires the services of 8 engine 
crews, whose members receive a total of 101/g basic days’ pay. 

The average compensation received by engine and train employees in passenger 
service per hour of straight time and overtime actually worked increased from 
$2.29 in 1947 to $4.44 in 1957, 93 per cent. 


(d) These of course are not the sole causes of the deficits. The others are 
the usual increases in cost that go with inflation. 


The report contains 40 pages of discussion on ways of reducing these deficits, 
none of which promises great hope. I will not recite them; if you are interested, 
you can order a copy of the report in I.C.C. Docket No. 31954. 
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(e) The one important cause of the deficits concerning us as lawyers was 
the finding that regulatory bodies may be partially responsible. The report finds 
that state regulatory bodies have all too often been excessively conservative and 
unduly repressive in requiring the maintenance of uneconomical and unnec- 
essary trains, services and facilities. They also have frequently delayed decisions 
unduly. 


The I.C.C. report ends with a sad note: 


For more than a century the railroad passenger coach has occupied an interesting 
and useful place in American life, but at the present time the inescapable fact—and 
certainly to many people an unpleasant one—seems to be that in a decade or so 
this time-honored vehicle may take its place in the transportation museum along 
with the stage coach, the sidewheeler, and the steam locomotive. 


The railroad percentage seems certain to shrink when the new jet transports, 
capable of flying from coast to coast in less than 5 hours, are placed in service. 


If railroad passenger-miles (other than commutation) continue to decline at the 
average rate of reduction between 1947 and 1957, the parlor and sleeping-car service 
will have disappeared by 1965 and the coach service by 1970. It is of course possible 
that some development may stop the decline and stabilize the traffic at some level 
lower than that of the present time, but no such development is now in sight. 


KANSAS STATUTES 


At this point I would like to come back to Kansas problems and discuss 
briefly a bout that the Kansas Corporation Commission got into recently with 
several of you regarding the changing of practices and curtailing of services. 


Several months ago the Brotherhoods complained that the Union Pacific 
was reducing the schedule for one of its freight trains so that it ran only three 
times a week instead of six and that the Frisco was taking off a passenger train 
between Kansas City and Tulsa without a public hearing and without the con- 
sent of the K.C.C. They asked the Commission to step in, exercise its jurisdic- 
tion and stop it. Incidentally the Frisco train was not the last train on the line, 
but if they had not changed some of their other passenger schedules, it would 
have been the last passenger train for several points along the line. 


When we hesitated and indicated that we were not sure that we had juris- 
diction, and expressed the opinion that we could not recall the Kansas Cor- 
poration Commission’s exercising jurisdiction in situations such as this, and I 
expressed the opinion that even if we had jurisdiction, I was not sure that we 
should always exercise every ounce of it, someone suggested to the Brotherhoods 
that they bring a mandamus action against us and compel us to stop stalling 
and do our duty. 


The head of our common carrier rate division fired a letter to each road 
asking “how come” and “by what authority.” This brought us face to face-with 
the question of whether the Commission had authority to prevent a railroad 
from reducing a freight service from daily to triweekly and whether a railroad 
had to have our consent to discontinue a passenger train other than the last 
service along the line or the last service to any station on the line; in general, 
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whether a railroad in Kansas had authority to downgrade or discontinue any 
“practice pertaining to service” without first obtaining the consent of the Kan- 
sas Corporation Commission. 

The statutes bearing upon this subject are G. S. 1949, 66-111 and 66-117, 
particularly the latter. The essential parts of this statute read: 

“Whenever any common carrier or public utility governed by the provisions of 
this act shall desire to make any change in any rate. . . or any Practice pertaining 
to the service or rates of any such public utility or common carrier, such public 
utility or common carrier shall file with the corporation commission a schedule 


showing the changes desired. . . . No change shall be made in any /— per- 
taining to service or rates. . without the consent of the commission. . 


This statute is very broad. | It seems to provide that no change in any practice 
pertaining to service shall be made without first obtaining the consent of the 
Commission. Is it really that broad? If so, then, for example, wouldn’t it be 
necessary for the railroad to obtain our permission for such a little thing as 
changing of cloth towels to paper towels in the washrooms or in any way re- 
ducing the amount or quality of any service? 

Attorneys for Santa Fe and Frisco favored us with briefs on the subject. They 
argued that we have no jurisdiction over any such matters or over any one of 
the trains except in so far as the train was the last service to points along the 
line. In my opinion, the statute is too broad and goes too far in one direction 
and the briefs were too narrow in denying our jurisdiction in the other direction. 


I am inclined to believe that one reason the railroads will not concede that 
we have jurisdiction over all trains under the broad language of 66-117 is 
that they do not trust us to act judiciously or to act promptly, and that they do 
not want to file applications in such matters for fear we will let the matter drag 
on, during which time they will be required to continue an unprofitable train 
or service. Your fears are perfectly understandable. 


I am inclined to believe that the statutes may be just about as broad as they 
sound—too broad. There are no cases in point. G. S. 1949, 66-117 probably 
needs an overhauling and if it is ever overhauled, you people probably will 
have to initiate it. 

I agree with Messrs. Reeves, McCollough and Lilleston, with that portion 
of their briefs which points out that the Corporation Commission has not in the 
past exercised the sweeping jurisdiction which was urged upon us recently, and 
it is true that the practice has been not to exercise jurisdiction over train aban- 
donments unless the train was the very last train along the line or the last train 
serving any one station on the line. 

If 66-117 is ever construed to mean that no rail service can be modified in 
the state of Kansas in accordance with fluctuating demands without first ob- 
taining an order from the State Corporation Commission, then it appears, in 
order to be consistent, the same rule must apply to buses and trucks also for 
the two statutes just referred to apply equally to them. Of course the imprac- 
ticality of this becomes obvious. 
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APPEALS From K.C.C. DECISIONS 


Let me move now to my last point—other statutes and policies which may 
need a new look. I submit that the decisions and orders of the Kansas Corpora- 
tion Commission have been accorded very little respect by our courts in recent 
years. I'll even go further and state that judging from the little regard which 
the courts have held for Commission orders and the frequency with which the 
courts have reversed them, the K.C.C. has little more status than a Justice of 
the Peace Court. 


This is not sour grapes or any personal complaint on my part for no court 
has yet reversed any decisions made since Harry G. Wiles and I have been on 
the Commission, although we have made an estimated eight thousand (8,000) 
of them in the last 20 months. I’m not bragging. I’m not even hopeful. Some 
of our decisions are now challenged. Our turn is coming. 


I am merely raising a question about a general policy. The K.C.C. decisions 
on appeal do not have the standing of judgments of a district court or of a 
referee in bankruptcy. They do not even have the standing or dignity of a 
verdict of a lay jury. 


In appeals from our decisions in oil and gas matters, for instance, the statute 
specifically says, “. . . The court shall not be bound by any findings of fact 
made by the Commission. . . .”” 


The Commission’s hearing may have been long and expensive; it may have 
included the testimony of geologists and petroleum engineers whose testimony 
is regular and almost daily diet for us, nevertheless, the courts are instructed 
by the statute not to be bound by any of our findings of fact. 


When it comes to appeals from our decisions in utility and common carrier 
matters, the situation is not the same, but is not much better. The statute reads: 
“If the court shall find that the order or decision of the state corporation com- 


mission is unlawful or unreasonable in whole or in part it shall vacate or set aside 
the order or decision. . . .”3 


Of course, if our decision is unlawful it should be set aside but what is the 
meaning of unreasonable? Does it invite a district judge to substitute his judg- 
ment for that of the Commission? I believe they have been doing that in utility 
and railroad matters. We have little or no complaint on this score in oil and 
gas matters. 


The court said in A.T.&S.F. v. Commission, 182 Kansas, 603, 611, that an 
order of the Commission is unreasonable if under all the circumstances it is 
unfair, unwise and unjust, then it referred to the court as the trier of the facts 
and stated that in order for it to determine whether we were unreasonable, of 
course the district court had to weigh the evidence. 


Now I’m not complaining about the result in that case; I think the end 
result was eminently right. I simply raise this point, who should be the trier 


2. G. S. 1949, 55-606. 
3. G. S. 1949, 66-118k. 
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of the facts in Commission cases and the weigher of evidence, a supposedly 
highly specialized corporation commission or any one of 51 district judges to 
whom its decisions may be appealed? Shouldn’t decisions of the K.C.C. be 
accorded a higher standing in our courts than is now accorded them by statute 
and the courts? That’s my question. That’s my point. And wouldn’t it be more 
logical for appeals from our decisions to go directly to the Supreme Court as 
they do in Oklahoma and some other states? 


The substantial evidence rule is the standard in this state and in most juris- 
dictions when the Supreme Court reviews judgments of lower courts. If the 
findings of fact are supported by substantial evidence they are conclusive on 
appeal.* 

The substantial evidence rule has long been followed in reviewing decisions 
of federal boards and agencies. The federal courts now follow the substantial 
evidence rule unless the particular statute involved contains a different provision 
or unless a constitutional provision requires a broader view.’ Findings of fact, 
if supported by substantial evidence in the record, are conclusive and federal 
judges do not substitute their judgments for that of federal boards and agencies.° 


In closing, I wish to quote from a well-known authority in the field of ad- 
ministrative law, Professor Kenneth Culp Davis of the University of Minnesota. 
In his textbook he states: 


“Legislative agencies, (he is referring to boards and agencies such as ours) with 
vatying qualifications, work in a field particularly exposed to political demands. 
Some may be expert and impartial, others subservient. . . . Even if an agency is 
‘subservient’ the cure is not to transfer the fact finding function in a specialized 
field to the courts, thus robbing the agency of responsibilities and assuring that its 
deficiencies will continue; the only satisfactory cure lies in strengthening the agency 
and its processes.”7 


We urge you and members of the legislature to help us strengthen the Com- 
mission for it serves a very necessary and important function in government. 





4, Fitzwater v. Boeing = = Compeey, 181 Kansas, 158. 
5. Administrative Law by I 

6. Administrative Law by Davis, page oe. 

7. Administrative Law by Davis, page 919. 
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CONFERENCE ON CONTINUING LEGAL EDUCATION* 


A unique three-day National Conference on Continuing Education of the 
Bar will be held December 16 to 19 at Arden House, near New York City, to 
inaugurate a greatly expanded program of continuing legal education for 
lawyers throughout the country. The conference will be sponsored jointly by 
the American Bar Association and the American Law Institute, and is made 
possible by a grant from the Fund for Adult Education. 


Ross L. Malone, of Roswell, N. M., president of ABA, and Harrison Tweed, 
of New York, ALI president, announced the conference would be attended by 
110 legal profession leaders, including presidents, or presidents-elect, of state 
bar associations from every state. The conference will formulate a significant 
“second step” in the development of continuing legal education in the U. S., 
which had its formal beginning with the establishment, in 1947, of a first and 
smaller ABA-ALI committee. Under that program, during the past eleven 
years, approximately 700 institutes for practicing lawyers have been held in 
44 states, with an aggregate attendance of 80,000 attorneys. 


In their joint statement, Presidents Malone and Tweed said with reference 
to the objectives of the conference: 


“What is needed now is a broadening and intensification of this program, 
so that the lawyer will have better opportunities not only to improve his pro- 
fessional competence, but also to learn how best to meet the increasing demands 
that are made on him to assume new social and public responsibilities. To do 
this, the program must be expanded along lines carefully thought out by 
— who are most active and informed in this field. This conference is a 
irst step. 


“At the conference the present status of continuing education for practicing 
lawyers, developed over the past eleven years, will be considered. Its accom- 
plishments and shortcomings will be carefully analyzed and future needs ex- 
plored. 


“There also will be an opportunity at Arden House to plan how the technical 
competence of lawyers can be improved through an expanded program, and 
possibly through the formulation of standards for continuing education similar 
to the standards by which education in the law schools is continuously tested. 
In short, this is an effort on the part of the organized bar to see that the educa- 
tion of lawyers moves forward in response to the increasing challenge to the 
democratic way of life. The conferees at Arden House will be urged to carry 
out, through their state and local bar associations, the program approved by 
the conference.” 


"In addition to state bar presidents, the conferees at Arden House will inclade 
representatives of the nation’s law schools, the judiciary, and the practicing bar. 
The scene of the conference is located near Tuxedo Park, about 50 miles from 


*Source: A.B.A. Committee on Public Relations, 1155 Ease 60th Sec., Chicago 37, Illinois. 
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New York City, and is being made available for the meeting by Columbia 
University. Conferees will be housed at Arden House throughout the period 
of the workshop sessions. 


During the first two days the participants will engage in small group dis- 
cussions of various phases of post-admission education, including the following 
general subjects: “Professional Competence,” “Public Responsibility,” “The 
Role of the Organized Bar,” and “How to Organize a Legal Institute.” The 
third day will be devoted to full conference sessions, at which the conclusions 
of the discussion groups will be evaluated and synthesized into a comprehensive 
program. Continuing education programs of the medical and accounting pro- 
fessions also will be considered. It is planned that the conference results will 
be published. 


The joint ABA-ALI committee of 14 members arranging the conference is 
under the general chairmanship of President Tweed of the American Law In- 
stitute. Walter E. Craig, of Phoenix, Ariz., is chairman of the American Bar 
Association group. Both will participate actively in the leadership of the con- 
ference, as will President Malone of the American Bar Association. The con- 
ference executive director will be Paul B. DeWitt, executive secretary of the 
Association of the Bar of the City of New York. 
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REPORT ON MID-YEAR MEETING AT WICHITA 


The Seventh Annual Mid-year Meeting of the Bar Association of the State 
of Kansas convened shortly after 10:00 a.m. Friday, October 24, 1958, in the 
Allis Hotel at Wichita. President Jay W. Scovel opened the meeting and stated 
that the committees would proceed to meet as at prior mid-year meetings, and 
that the same procedure would be followed, as nearly as possible. 

President Scovel presided over the noonday luncheon meeting, which was 
well attended by the members of the various Committees of the Association 
and by members of the Wichita Bar Association. 

The third annual Press-Bar Award was presented by President Scovel to Ray 
Wingerson of the Topeka State Journal for his series of articles on the Kansas 
judicial system, together with a plaque to his newspaper in recognition for its 
publication of the articles 

The articles were adjudged as the most constructive contribution to the 
science of jurisprudence and the administration of justice during the year. The 
judging committee was composed of: Harry Valentine, Clay Center Dispatch, 
Clay Center, Chairman; Whitley Austin, Salina Journal, Salina; Paul A. Wolf, 
Kansas Bar Association Public Relations Committee, Hugoton; Robert F. Ben- 
nett, Kansas Bar Association Public Relations Committee, Prairie Village; and 
Jess Denious, Jr., Dodge City Globe, Dodge City. 


Also presented by Preside..t Scovel were the following four 50-year awards 
for those Wichita lawyers who have been admitted to the Bar for half a cen- 
tury: B. F. Alford, Samuel E. Bartlett, Otto R. Souders, and Ray H. Tinder. 


Following a talk by former Justice Hugo T. Wedell, relative to the campaign 
to amend the Constitution to provide for the nonpartisan selection of Supreme 
Court Justices, and one on lawyers’ fees by Erwin L. Langbein of the West 
Palm Beach, Florida, Bar, the committee members present resumed their dis- 
cussions. Various committee chairmen reported as follows: 


ATOMIC ENERGY LAW COMMITTEE 


The general scope of the committee’s functions was discussed. While atomic 
energy is not being utilized as a source of power in Kansas at the present time 
and while Kansas is essentially a fossil fuel state, still this committee even now 
has the duty to apprise the bar of the impact of atomic energy upon the law. 
New conditions brought about by the use of atomic energy will, for instance, 
call for changes in state law with respect to public health and safety, working 
conditions, workmen’s compensation, transportation, public utilities, industry, 
insurance, agriculture, education and conservation of natural resources. Other 
areas of the law will also be affected. The committee will attempt, between 
now and the annual meeting, to prepare its report with the purpose and object 
of informing the members of the bar of the importance to each one, of giving 
personal study and attention to atomic energy because of its effect on almost 
every branch of the law. 


—WILLIAM B. MCELHENNY, Chairman. 








mgWdg a KR 








aoe 8 








REPORT ON MIDYEAR MEETING AT WICHITA 


LEGAL INSTITUTES COMMITTEE 


The committee has decided that legal institutes should be presented in two 
Kansas cities, Wichita and Topeka, and it is contemplated that these institutes 
will be held late in April. It was decided that a two-day institute on Estate 
Planning should be held in Wichita and that a one-day institute on Practice 
Before Administrative Agencies should be held in Topeka. 


—Dean M. C. SLOUGH, Chairman. 


PROFESSIONAL ETHICS COMMITTEE 


The files and complaints against eight lawyers were examined and discussed. 
Four cases had been handled by mail in accordance with established Committee 
policy. 

One complaint involved excessive fee charges, which complaint is being in- 
vestigated. Another complaint involved alleged misconduct by attorneys of 
a personal character which is, also, being investigated. Another complaint in- 
volved the dissatisfaction by a layman concerning an accounting which had 
been reported by counsel for a fiduciary. The layman had no attorney of her 
own and was advised to get one. Five cases remain open. 


Considerable discussion was given to a request for an informal opinion con- 


cerning the propriety of accepting employment from claimants against a gov- 


erning body which had formerly been served by the attorney requesting the 
opinion. A decision was reached and an informal opinion approved. 


Much more extensive discussion was had concerning a request for a formal 
opinion with regard to the publication in newspapers of the name of a lawyer 
or law firm in connection with “boosterheads,” “greetings” and situations of a 
similar nature. A decision was reached regarding the nature of the opinion to 
be rendered and as soon as a final draft has been approved by all members of 
the committee it will be made available for publication in the BAR JOURNAL. 


The commitee took formal action as follows: 


That it recommend to the Executive Council the publication in the JOURNAL of 
an article entitled “Proposed Code for the Conduct of Lawyers and Certified Public 
Accountants” which appears in the October issue of the Journal of Taxation. That 
it be further recommended by the committee that copies be mimeographed or other- 
wise reproduced in the most economical fashion for mailing directly to a list of 
some 75 lawyers who are known to be engaging in the accounting practice and to 
be holding themselves out and soliciting business as accountants while at the same 
time practicing law. The matter was drawn to our attention by the Committee on 
Relations With Certified Public Accountants, which has agreed to supply the list 
to which copies of the article should be sent. This was considered to be an ad- 
visable prelude to proceedings leading to disciplinary action, if the latter became 


necessary. 
It was likewise the unanimous opinion of the committee that: 
The University of Kansas Law School and Washburn Law School, under the en- 


lightened administration of Dean M. C. Slough and Dean Schuyler W. Jackson, 
should be commended for the inauguration of regular courses in professional ethics 
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as a requirement for graduation. It was the opinion of the committee that 
should be encouraged in this practice by the State Bar Association and that appro- 
priate notice should be taken of the fact by the Executive Council or the Office of 


the Executive Secretary. 


Further discussion was had regarding the possibility of including in the 
BARLETTER a question and answer column on legal ethics. 


—J. RICHARDS HUNTER, Chairman. 


COMMITTEE ON UNAUTHORIZED PRACTICE OF LAW 


Tom Crossan, Independence; Stanley Lind, Kansas City; Ernest J. Deines, 
WakKeeney, and the writer, as chairman, were in attendance at the Wichita 
meeting. William E. Treadway, Topeka, and Charles Arthur, Manhattan, the 
remaining members of the committee, were absent. 

The committee again gave consideration to the perennial problem of col- 
lection agencies using forms simulating legal process. Again, Kansas Mutual 
Credit Association, Mission, Kansas, was under consideration for its use of 
forms sent to debtors which, inter alia, recites charges for “service fee,” “witness 
fee” and “attorney fee.” After review of the forms and correspondence relating 
to the matter, it was agreed that before some further action is taken by the com- 
mittee that a study of the practices of various credit and collection agencies 
employing forms simulating legal process in order to coerce debtors in the 
payment of accounts should be studied and that the methods and means em- 
ployed by bar associations in other states should be considered before the com- 
mittee makes any formal recommendation to the executive committee of the 
association. 

Therefore, members of the committee are now making such study and hope 
to formulate some specific recommendation to the executive committee re- 
lating thereto so that some progress can be made in combating this persistent 
problem. 

The complaint concerning Limerick Loan Company in filing suit in justice 
court, together with an affidavit in garnishment, without counsel being em- 
ployed, was considered, referred to a member of the committee who has since 
reported that the matter has been taken up directly with the home office of 
the company and all managers of the company in this state have been instructed 
to not make any similar filings under any circumstances. 


Discussion was had of the recent California case, Biajanja v. Irving, 320 P.2d 
16, decided by the Supreme Court of California, January 17, 1958, being an 
action for damages against a notary public for drawing an invalid will. The 
court permitted the sole beneficiary named in the will to recover damages from 
the defendant, who was a notary public and not an attorney, for negligently 
failing to have the will properly attested and, in addition, held that the de- 
fendant was engaged in the unauthorized practice of law and consequently the 
beneficiary would be permitted to recover her loss from the defendant even 
though the beneficiary and the defendant were not in privity of contract. 
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In a matter of general interest to lawyers in the state, the committee has 
recommended to the program committee that a study and discussion of Chapter 
13 of the bankruptcy act, relating to wage earners plans, be given at the next 
annual meeting of the association. 


—DONALD HICKMAN, Chairman. 


JUNIOR BAR COMMITTEE 


Your Junior Bar Committee met informally at the Allis Hotel in Wichita 
on October 24, 1958. The problem of generating some enthusiasm in the 
activities of the Junior Bar was discussed and it was concluded that this matter 
should be given the attention of all members of the committee. It was also 
announced that the “Junior Bar Section” has no official character or legal 
standing within the association and it was concluded that the chairman of the 
committee should give the possibility of amending the Constitution of the as- 
sociation some study and make further report to the committee. It was further 
decided that the committee chairman should request the executive secretary of 
the association to schedule a Junior Bar Section meeting and a Junior Bar 
Section social hour following it by at least one hour during the afternoon of 
Friday, May 8, 1959, during the Annual Meeting of the Association. 


—CLYDE N. CurisTy, Chairman. 


COMMITTEE ON RELATIONS WITH CPA’s 


Members of the five-man committee in attendance were Leslie Tupy and 
James D. Dye. 


It was the consensus of the committee members present at the meeting that 
consideration be given to question of the advisability of publication either 
through the JOURNAL or by direct release to the members of the association 
of the Proposed Code of Conduct for Lawyers and Certified Public Accountants 
who Practice in Association and for Individuals Possessing Dual Qualifications, 
as submitted to the National Conference of Lawyers and Certified Public Ac- 


countants. 


This Code has been recently printed in full in the October, 1958, issue of 
The Journal of Taxation and in the October, 1958, Bulletin of the Taxation 
Section of the American Bar Association. While the questions pointed up and 
the solutions presented under the proposed Code are of general importance 
from the standpoint of the relations of the lawyer and certified public ac- 
countant, the Code embraces questions which are more within the scope of the 
Ethics Committee than of this committee. However, it was concluded that the 
circulation of the proposed Code among the members of the Bar might tend 
to eliminate conduct on the part of the lawyer in this state which now appears 
to be the subject of controversy and conflict between the professions in other 


areas. 
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It was suggested, however, that the final determination as to the need for 
publication of the proposed Code, as well as the manner of publication should 
rest with the Ethics Committee. 


—JAMES D. Dye, Chairman. 


SUB-COMMITTEE ON REVISION OF THE CODE OF CIVIL PROCEDURE 


Members of the committee present spent the entire day with the meeting 
of the Committee on Improvement of Laws and Procedures. 


—GLEE S. SMITH, Chairman. 


TITLE STANDARDS COMMITTEE 


Twelve of the fourteen members of the committee were present. Those ab- 
sent being Hugh Brownfield and Lester L. Morris, and Lester Morris submitted 
his written comment on the propositions to be considered at the mid-year meet- 
ing. 

The committee unanimously recommended that Comment A. of Title 
Standard 3.4 should be repealed and eliminated because it is in conflict with 
Standard 6.2 as amended at the Annual Meeting in 1958. This recommenda- 
tion will be submitted to the association at its next annual meeting. 


One other problem was discussed but it was the opinion of the majority of 
the committee that the matters involved were not a proper subject for Title 
Standards. One other problem presented to the committee was referred to 
Lester Morris for a statement of the problem and the comment thereon in line 
with the letter submitted by Lester Morris. 


The committee decided to adhere to its policy that changes should not be 
eantie'$ in the Standards unless there was some special reason for the change. 


—D. C. MARTINDELL, Chairman. 


MEDICAL-LEGAL COMMITTEE 


Your Medical-Legal Committee met at the Allis Hotel in Wichita, Kansas, 
October 24, 1958. Your committee considered the activities of the joint com- 
mittee between the Medical Society and the Bar Association, and particularly 
that part of the work of the joint committee which authorized the appointment 
of certain committees. The joint committee to which reference is made, is the 
standing committee composed of the six members of the Bar Association of 
the State of Kansas, and the six members of the Kansas Medical Society author- 
ized by the Interprofessional Code to meet and function as a joint committee. 
It was reported that at a meeting of the joint committee September 21, 1958, 
in Topeka, Kansas, Ford Harbaugh of Wellington, Kansas, was elected chair- 
man of the joint committee, and J. A. Segerson, M.D., of Topeka, Kansas, was 
elected secretary of the joint committee. 
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It was further reported that the joint committee had authorized appointment 
of the following committees, to be known as: 

1. COMMITTEE ON INJURY RATING—a sub-committee to study the 
rating of injuries by physicians, and related problems. 

2. COMMITTEE ON PROFESSIONAL RELATIONSHIPS—a sub-com- 
mittee to study specific program to improve professional relationships between 
doctors and lawyers. 

3. COMMITTEE ON FORMS—a sub-committee to prepare recommended 
standard forms involving the usual points of contact between the two pro- 
fessions. 

4, INVESTIGATING COMMITTEE—an investigating committee to con- 
sider, in the first instance, complaints or grievances by members of either pro- 
fession. 

Further report was made that the following appointments to sub-committees 
have been made: 

1. Commitee on Injury Rating 
Charles Rombold, M.D., Wichita, Kansas 
John Q. Royce, Salina, Kansas 

2. Committee on Professional Relationships 
J. A. Segerson, M-D., Topeka, Kansas 
Charles Henshall, Chanute, Kansas 

3. Committee on Forms 
Edward Ryan, M.D., Emporia, Kansas 
Lee E. Weeks, Kansas City, Kansas 

4. Investigating Committee 
Karl Voldeng, M.D., Wellington, Kansas 
Ford Harbaugh, Wellington, Kansas 


Further report was made that the joint committee, at its September meeting, 
recognized as a valid standard and recommended to both professions the fol- 
lowing principle: 

An evaluation of an impairment in the human body is the function of a physician; 
the rating of a disability is a judicial function. 

It is the feeling of your committee that its work, and particularly the work 
of the joint committee, has made substantial progress in this field and that 
further progress will be evident as time permits the joint committee to carry 


out its detailed work. 
—ForD HARBAUGH, Chairman. 


LABOR LAW COMMITTEE 


The following members of the committee were present: Carl T. Smith, 
James P. Mize, Fred A. Beatty, Robert J. Gilliland, L. M. Cornish, Jr., and 
Philip H. Lewis, Chairman. The attendance constituted two-thirds of the total 
committee and constituted a quorum. 
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The committee first reviewed the objectives of the committee at the time it 
was created and the report of the committee given at the last annual meeting 
of the State Bar Association. The committee understands that its principal ob- 
jectives are: 

(1) To carry on a continuing educational process for the purpose of keeping the 
lawyers of Kansas advised as to Labor Law and changes in ahi Saas en 

(2) To serve as an operational committee of the Bar Association in recommendi 
to the Executive Council the position which it is felt that the Bar Association 
should take with reference to Labor Legislation and seeking to keep that posi- 
tion on an objective basis, as distinguished from a partisan basis. 


The first discussion was with reference to whether or not any further action 
should be taken with reference to the resolution which was adopted at the meet- 
ing of the Labor Law Committee last year, and specifically urging that federal 
legislation be enacted permitting the states to assume jurisdiction in areas where 
the volume of interstate commerce is minimal and, therefore, labor disputes 
are of little national import. 


As three members of the committee were not on the committee last year, 
the resolutions were examined quite critically to determine whether or not there 
was any feeling on the part of the current Labor Law Committee that the 
resolutions should be changed. Discussion was had concerning the fact that 
the National Labor Relations Board had lowered its minimum requirements 
for assuming jurisdiction, apparently in response to pressures in Congress that 
something should be done to take care of the so-called “no man’s land”—the 
area in which states cannot assume jurisdiction under current decisions, but 
where the National Labor Relations Board refuses to assume jurisdiction be- 
cause of administrative limitations self-imposed: The committee was also aware 
of the fact that the Kennedy-Ives Bill, in the last Congress, proposed to require 
the National Labor Relations Board to assume mandatory jurisdiction in all 
cases involving interstate commerce. Therefore, the basic import of the resolu- 
tions adopted by our committee last year are contrary to the general trend 
which has been evidenced and the indicated attitude of the Congress of the 
United States. After careful consideration, the committee decided to not make 
any change in the resolution, as adopted last year. 


The next decision was whether anything should be done with reference to 
the resolution, in view of the trends which have been evidenced. It was the 
feeling on the part of many, if not all, of the members of the committee that 
the voicing of our opinion that the state was the proper forum for labor disputes 
in areas of comparatively small businesses have little practical effect. Never- 
theless, the final consensus was that we should, at least, express our view to the 
Kansas delegation in Congress. The chaitman of the committee was, therefore, 
authorized to contact the Executive Committee of the Kansas Bar Association 
to ascertain whether we have the authorization of the Executive Council to 
circulate our resolutions among the Kansas Representatives and Senators, ac- 
companied by a covering letter expressing the basic views of the committee and 
the association. If the Executive Council authorizes this to be done, the chair- 
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man is to prepare a proposed forwarding letter and circulate it among the mem- 
bers of the committee before actually sending out such a letter. It was felt that 
any action along this line should await until after the November 4 election so 
we would know the congressional delegation from Kansas, and that the letter 
should probably be geared to reach our delegation shortly before the recon- 
vening of Congress in 1959, if the resolution is to be so circulated. 


The committee then turned its attention towards the educational aspects of 
its responsibilities. The decision first to be made was whether or not the com- 
mittee should request the program committee of the association for time on 
the program for further presentation of topics in the field of Labor Law. The 
following decisions were reached: 


(1) The committee should request the Program Committee to allow time for at 
least one talk in the field of Labor Law at the annual meeting of the associa- 
tion in 1959. 


(2) If the Right-to-Work Amendment is passed at the General Election on No- 
vember 4, 1958, sufficient interest in this area will undoubtedly exist as to 
justify the holding of another full session of at least three talks at the annual 
meeting of the association. 


(3) The topics which will be covered either in the single talk or in the session 
will be determined at a later date. 


(4) Careful consideration should be given to including some instructional talks 
with reference to the Fair Labor Standards Act. The program in the session 
last year was confined solely to the Labor Management Act. However, the 
members of the committee noted the fact that more activity was being dis- 
played by the Labor Department in the field of Fair Labor Standards Act and 
its enforcement and that, therefore, this topic should be covered, if at all pos- 
sible. The general consensus appeared to be that, if the Right-to-Work 
Amendment does not pass and if no particularly outstanding development 
occurs in the field of Labor Relations by the first of next year, the one topic 
assigned to our committee for the State Bar Association would probably be 
a discussion on some phase of the Fair Labor Standards Act. 


(5) Some of the members of the committee with longer tenure recall that con- 
siderable discussion occurred two years ago, involving Ward Martin and James 
Barnes, dealing with the problem of unemployment compensation. It was 
suggested that both Barnes and Martin be contacted to find out the exact 
nature of this discussion and to determine whether or not any action should 
be taken by the committee in this field or whether the problem which they 
were considering was one which merited inclusion on any session program. 


Further meeting of the committee was left to the call of the chairman or 
upon request of any of the members of the committee. It was felt that, in the 
absence of any material development, the work of the committee and the de- 
cisions needed to be reached in the future could likely be handled by cor- 
respondence. 


—Puitip H. Lewis, Chairman. 
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EXECUTIVE COUNCIL MEETING 


The Executive Council met during the afternoon and evening of October 23, 
1958, at Wichita. Its officers and members also visited various committees 
during their meetings the following day and were available for consultations 
upon request of the committees. 

Council actions on October 23 included: 

(a) The adoption of a motion approving a change i in rules of the Supreme 
Court which would provide that “Unless you practice regularly in Kansas you 
must employ local counsel.” (See Dyche v. Gamble, 183 Kan. 441.) 


(b) The establishment of a Committee on Judicial Administration with 
the same membership as the American Bar Association’s section on this subject, 
which is as follows: Spencer Gard, Chairman, Robert T. Price, Walter G. 
Thiele, William C. Kandt, Beryl R. Johnson, George B. Collins, Joe F. Balch, 
L. J. Bond, Claude E. Chalfant, Harry T. Coffman, O. B. Eidson, J. Willard 
Haynes, and Wesley E. Brown. 

(c) A postponement of action on the proposal to revive the Uniform Com- 
mercial Code Study Committee until after the start of next association year. 

(d) Approval of a motion to urge the Kansas legislature to make an ap- 
propriation to authorize and assist the American Bar Association’s Committee 
on Traffic Courts to undertake a study of the Kansas traffic court system and 
to make recommendations for upgrading traffic courts in this state. . 

(e) The appointment of George B. Powers as secretary-treasurer of the 
association to fill a vacancy caused by failure to elect a secretary-treasurer dur- 
ing the last annual meeting. 

(f) The appointment of Councilmen Clayton M. Davis, Wesley E. Brown 
and F, C. Bannon as members of its Budget Committee for 1959. 

(g) An agreement to meet again in mid-January in Topeka, the exact time 
and place to be determined by President Scovel. 


COMMITTEE ON IMPROVEMENT OF LAWS AND PROCEDURES 


The mid-year meeting of the Committee on Improvement of Laws and Pro- 
cedures of the Bar Association of the State of Kansas was held at the Allis Hotel 
in Wichita, Kansas, at 10:00 a.m. on Friday, October 24, 1958. Members 
present were Paul H. Heinz, Lewis L. McLaughlin, Wash Brown, Lawrence 
Curfman, Glee S. Smith, Jr., Robert E. Russell, and the chairman, Spencer A. 
Gard. D. B. Lang was present as a member ex-officio. A. K. Stavely was present 
as a member of the sub-committee on revision of the code of civil procedure. 
At the invitation of the chairman, Franklin Corrick, Revisor of Statutes and 
Legislative Council secretary, attended the meeting, and William J. Wertz, 
Justice of the Supreme Court, was present for the afternoon session. 

Robert E. Russell was appointed as sub-committee of one to study and obtain 
reseatch help and assistance in drafting proposed legislation to revise and con- 
solidate the eminent domain procedures in Kansas, and to make a report at 
the spring meeting. 
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There was discussion of the Uniform Commercial Code and of rules and 
statutes relating to representation by local counsel where litigants are repre- 
sented by out-of-state counsel. Mr. Corrick expressed the opinion that it would 
be difficult to prepare the Commercial Code in the form of a bill in time to 
be introduced in the 1959 session of the state legislature, and it was decided 
that, so far as this committee is concerned no action be taken on the Com- 
mercial Code at this time but that it be kept on the agenda for future action 
to the end that it might be introduced at the 1961 session. With respect to the 
matter of rules relating to local counsel no action was taken, as it was indicated 
that the executive council had the matter under consideration. 


Senator Smith presented his report as chairman of the sub-committee on 
revision of the code of civil procedure and presented a tentative bill drafted 
by the sub-committee. The greater part of the sessions of the committee was 
spent in discussion of the proposed bill and the draft of the bill was unanimously 
endorsed by the committee with the recommendation that the association spon- 
sor its introduction and passage by the 1959 session of the legislature, the sub- 
committee to be continued as a steering committee to cooperate with the com- 
mittee on prospective legislation in promoting the measure. 


No further business coming before the committee the meeting was adjourned 
subject to call by the chairman. 


—SPENCER A. GARD, Chairman. 


COMMITTEE ON LEGAL EDUCATION AND ADMISSIONS 


A meeting of the Committee on Legal Education and Admission to the Bar 
was held at Wichita on October 24, 1958, during the mid-year meeting of the 
Kansas Bar Association. Present were Dean M. C. Slough (K. U. Law School), 
Dean Howard A. Jones (Washburn Law School), Richard A. Hickey, Senator 
William M. Beall (ex-officio), and Chairman John F. Eberhardt. 


Extended consideration was given to G. S. 1949, 7-102 which permits any 
citizen “who has read law for three years in the office of a regularly practicing 
attorney” to apply for admission to the bar. It was the consensus of opinion 
that in view of the complicated nature of modern law practice, office study no 
longer affords an adequate background for admission to the bar even if it be 
assumed that in 1868, when the statute was originally enacted, a sound legal 
education could be obtained in this manner. Moreover, today an applicant with 
only law office study preparation can hardly hope successfully to meet entrance 
examination requirements—in the past eighteen years, only two of the many 
applicants without formal law school education have been accepted for admis- 
sion to the bar. Hence, it is an injustice to applicants themselves to invite or 
even permit their expending time and money in so precarious if not futile an 
undertaking as attempting to ready themselves for bar examinations merely by 
law office study. Since the Kansas Supreme Court and State Board of Law 
Examiners have already gone as far as section 7-102 permits in discouraging 
this method of study, the committee was unanimously of the opinion that the 
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legislature should be asked to repeal present section 7-102 and to substitute 
therefor a statute which adopts in substance the requirements laid down 
Rule 39 of the Kansas Supreme Court (G. S. 1957 Supp. 7-122) which calls 
for completion of fourteen academic semesters in an accredited college and 
law school and attaining an A.B., B.S., or higher college degree and an LLB. 
or higher law school degree. The chairman was instructed to present the 
committee’s views to the Legislative Committee and request the latter commit- 
tee to attempt to obtain the desired stautory relief from the legislature. 


The committee also discussed at considerable length various means of ascer- 
taining in advance the character and qualification of prospective applicants for 
admission to the bar, with particular emphasis upon moral character. At pres- 
ent both Washburn Law School and Kansas University Law School are ex- 
perimenting with aptitude tests for prospective law school students, but neither 
school has had sufficient experience with these tests to evaluate their worth, nor, 
in any event, can aptitude tests search out the moral fibre of applicants. The 
National Conference of Bar Examiners has established a comprehensive system 
for checking the qualifications of lawyers who move from one state to another 
and seek admission to the bar of the second state, but the National Conference 
is not concerned with applicants for original admission to the bar of their home 
state. It was the unanimous recommendation of the committee that the Kansas 
Supreme Court and State Board of Law Examiners adopt a requirement that, 
except possibly in emergencies, all applications for admission to the Kansas 
bar be filed at least one year, and preferably two years, prior to examination 
so as to afford ample time for a complete investigation of the character of each 
applicant. Similar systems adopted in other states will be studied by the com- 
mittee prior to the next meeting of the Kansas Bar Association, and at that time 
more specific recommendations will be formulated. 


The committee was pleased to note that the Kansas Supreme Court has ac- 
cepted its 1957 recommendation regarding unsuccessful applicants for admis- 
sion to the bar, and is now notifying these men privately so as not to embarrass 
them and their families. 


Some discussion was held regarding general pre-legal educational studies, 
but it was felt that the recommendations covering suggested pre-legal courses 
as adopted by the Kansas Bar Association in May, 1947, remained sound today 
and required no modification at this time. 

Finally, the committee discussed the advisability of inaugurating a program 
aimed at attracting more qualified young people to select law as a career, but 
no decisions were reached. 


—JOHN F. EBERHARDT, Chairman. 
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AMENDMENT NO. 3—IS COMPULSORY UNIONISM NOW 
BARRED IN KANSAS? 


By LEONARD F. BANOWETZ* 
Corporate Counsel, The Coleman Company, Inc. 


“Sec. 12. No person shall be denied the opportunity to obtain or retain 
employment because of membership or nonmembership in any labor 
organization, nor shall the state or any subdivision thereof, or any in- 
dividual, corporation, or any kind of association enter into any agree- 
ment, written or oral, which excludes any person from employment or 
continuation of employment because of membership or nonmembership 
in any labor organization.” 


When the 1957 Kansas Legislature adopted House Concurrent Resolution 
No. 20, it must have been apparent that the simple language of this amend- 
ment was intended to outlaw all forms of compulsory union membership im- 
mediately, except possibly those permitted by the Federal Railway Labor Act. 
If adopted, it would become Section 12 of Article 15 of the Constitution of 
the State of Kansas. 

On November 4, 1958, the people of the State of Kansas, by a substantial 
majority, made this amendment part of their constitution. Within a week, 
articles began to appear in the press questioning the possibilities of obtaining 
implementing legislation to make the amendment “take effect” or stating that 
the amendment would not affect existing contracts. The confusion that had 
been generated prior to November 4 found a new fuel to fire its smudge pots. 
As a result, there continues to be a great deal of smoke with very little light. 

The questions that are most repeated at this time by employers and em- 
ployees fall within the following generalizations: 

1. What is the effective date of the amendment? 

2. Is the amendment self-executing or will it be necessary for the state to 

pass enabling legislation before it takes effect? 

3. Assuming it is self-executing, what is its effect on existing collective bar- 

gaining agreements? 

It is not the purpose of this article to provide a complete analysis of all the 
constitutional principles involved. Rather, it is intended only to provide a 
compendium of existing authorities on these particular questions, realizing that 
the conclusions reached are based on judicial precedents, which have disap- 
pointed many attorneys (and their clients) in this revolving door of labor law. 


WHAT Is THE EFFECTIVE DATE OF THE AMENDMENT? 


It has been contended that the effective date of the amendment is the date 
the results of the official canvass are announced by the Secretary of State, rather 
than the date of the election, November 4, 1958. Actually, this contention 


Member of Kansas and Missouri Bars. 
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would be purely academic unless an employee was denied the opportunity of 
obtaining or retaining employment because of membership or non-membership 
in a labor organization between the dates announced or unless an employer and 
a labor union negotiated a compulsory union security agreement between these 
dates and it was later determined the amendment could not affect existing con- 
tracts. 

Section 1 of Article 14 of the state constitution does provide, “. . . and if 
a majority of the electors voting on said amendments, at said election, shall 
adopt the amendments, the same shall become a part of the constitution.” This 
seem to say that when a majority of the voters adopt an amendment, the amend- 
ment becomes a part of the constitution at the time they so voted—that day 
being November 4, 1958. 

Those who have argued the contrary state that the majority is not “officially” 
known until the Secretary of State announces the official results. However, 
neither the state constitution nor the statutes provide for a canvass of elections 
On constitutional amendments. Furthermore, it would be unreasonable to con- 
clude that the effective date of a constitutional amendment could be determined 
unilaterally by an elected official. 

This particular question was answered at least once by our own Supreme 
Court when the Court said: 


“Appellant properly contends that when the 1948 amendment was voted upon 
at the general election of November 2, 1948, and received a majority of the votes 
cast upon that question, it became a part of our constitution as of the day of the 
election.” Manning v. Davis, 166 Kan. 278, 201 P.2d 113, 115 (1948). 


There seems to be no compelling reason at this time for the Court not to 
affirm this decision if this particular question is raised. 
Is THE AMENDMENT SELF-EXECUTING OR WILL IT BE NECESSARY FOR THE 
STATE TO PAss ENABLING LEGISLATION BEFORE IT TAKES EFFECT? 


This particular question deals with the fundamentals of our constitutional 
form of government. It is so basic that the writer’s only concern is that it was 
even raised. However, it has been raised both before and after the election on 
sufficient occasions to require an answer. 

It is a settled rule of constitutional construction that prohibitive and re- 
strictive constitutional provisions are self-executing and may be enforced by 
the courts independent of any legislative action unless it appears from the 
language of the provision that the enactment of legislation is contemplated as 
a requisite to giving it effect. (16. C.J.S., Const. Law $49.) If the opposite 
were true, all constitutional guarantees and particularly the Bill of Rights would 
be a hollow protection, since they could be nullified by the failure of a legisla- 
ture to take appropriate action. See also 11 Am. Jr. Const. Law § 71-77 for a 
general discussion on self-executing provisions. 

The language of Amendment 3 is far more positive than many amendments 
that have been held to be self-executing. There is no indication from the lan- 
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guage of the amendment that its enactment contemplates legislation as a requi- 
site to placing it in effect. On the contrary, it states: “No person shall be denied 
the opportunity. . .” and again “. . . nor shall the state or any subdivision 
thereof or any individual, corporation or any kind of association enter into any 
agreement written or oral, which excludes any person from employment or 
continuation of employment because of membership or nonmembership in any 
labor organization.” 

It would be difficult to place the amendment in any more positive language. 
Certainly it is equally as positive as the language of the Bill of Rights. 

The integration cases are being handled by the Supreme Court of the United 
States under one part of one sentence of Section 1 of the Fourteenth Amend- 
ment, “. . . no state shall make or enforce any law which shall abridge the 
privileges or immunities of the citizens of the United States” At the time of the 
Supreme Court’s integration decision there was no legislation in effect which 
the Court was enforcing, in spite of the fact that Section 5 of the same amend- 
ment provides, “. . . the Congress shall have power to enforce, by appropriate 
legislation, the provisions of this article.” The Court was simply enforcing, by 
judicial decree, the prohibitive language of the amendment. 


The Kansas Supreme Court has recognized the principle of self-execution. 
In Woodworth et al. v. Bowles et al. 61 Kan. 569, 60 P. 331, 332 (1900), the 
Court in discussing Art. XII, Sec. 2 found the provision was not self-operative 
and stated: 


“As a rule, constitutional provisions, unless expressed in the negative form or 
possessed of a negative meaning, are not self assertive.” See also Roland & Moyer 
v. Forest Park Creamery Co. et al., 79 Kan. 134, 99 P. 212 (1908). 


Article 15, Sec. 3 of the state constitution provides simply: “Lotteries and 
the sale of lottery tickets are forever forbidden.” Although there was no en- 
forcement procedure, the Court in State, ex rel. v. Mercantile Assn., 45 Kan. 
351, 25 P. 984, 985 (1891), stated: 


“Even if there is no statute prescribing fines or penalties to be inflicted upon per- 
sons engaged in carrying on lotteries in the state, yet the constitution is so far self- 
executing that no charter can be granted, or corporation organized in the state for 
lottery business, or the sale of lottery tickets. The alleged charter of the defendant 
will therefore be declared null and void, and all of the defendants are hereby pro- 
hibited from transacting or carrying on the business or ‘lottery’ described in the 
petition.” 


On still another occasion the Court has found certain parts of an amendment 
self-executing, while finding other parts not to be. State, ex rel. v. Deck, 106 
Kan. 518, 188 P. 238 (1920). 

The courts of other states as well as the federal courts have recognized that 
prohibitive clauses of a constitution, unless specifically provided to the contrary, 
must be self-executing. Kraus v. City of Cleveland, 96 N.E. 2d 314 (Ohio); 
Ex parte Berman and Ex parte Krause, 87 N.E. 2d 716 (Ohio); Local Union 
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No. 519 v. Robertson, 44 So. 2d 899 (Fla.); Freeman v. Hewit, 329 US. 249, 
Adams v. Maryland, 347 U.S. 179. For an even more liberal view see People 
v. Carroll, 148 N.E. 2d 875 (N.Y. 1958) where the court concluded that it is 
now presumed that constitutional provisions are self-executing. 


ASSUMING IT Is SELF-EXECUTING, WHAT Is ITS EFFECT ON EXISTING 
COLLECTIVE BARGAINING AGREEMENTS? 


Section 10 of Article I of the federal constitution provides in part: “No state 
shall. . . pass any Bill of Attainder, ex post facto law, or law impairing the 
obligation of contracts. . .” It has been stated that to allow the amendment 
to abrogate existing compulsory union membership agreements would violate 
the prohibitions of that article. Under this theory, even though agreements are 
found by the voters to be injurious to the public health, safety, and welfare, they 
are immune from the exercise of the police power if executed before the police 
power is exercised. The gist of such an argument is that rights under a contract 
are, under the Constitution, more sacred than the public health, safety, and wel- 
fare. A mere statement of the proposition demonstrates its absurdity. 

The question deals with the well-established constitutional principle that the 
constitutional protection of contract obligation is necessarily subject to the police 
powers of the state. A legitimate exercise of the police power will be upheld 
by the courts even though it actually destroys existing contract rights. To hold 
otherwise would destroy the governmental power of self-protection. 

The United States Supreme Court has already dealt with this exact question 
involving constitutional amendments and statutes outlawing compulsory union 
membership agreements. Since these cases involve constitutional amendments 
and statutes that are substantially the same as Amendment No. 3, they should 
provide an excellent yardstick for gauging the attitudes our own courts would 
take. 

The language of the Kansas amendment is identical with the language of an 
Arizona constitutional amendment adopted in 1946, except that the Kansas 
amendment has added the words “membership or” in the phrase “membership 
or non-membership in any labor organization”, and several words are placed 
in different sequence. The constitutionality of the Arizona amendment as ap- 
plied to a union security clause in a collective bargaining agreement in existence 
at the time the amendment was enacted, was upheld by the Arizona Supreme 
Court in A.F.ofL. v. American Sash & Door Co., 67 Ariz. 20, 189 P.2d 912, 14 
Labor Cases, Par. 64, 293 (1948). 

The Arizona court concluded: 


“It is evident that parties cannot lawfully deprive the State of its police power 
simply by making a contract between themselves. Since this power of the state to 
pass legislation which may affect existing contracts is implied in every contract 
drawn, then we must read the contract between plaintiff, Lincoln Federal Labor 
Union, and defendant, Northwestern Iron and Metal Company, as if it actually pro- 
vided that it was subject to any legislation which the State might adopt under its 
police power. With such sovereign power implied in the contract, the amendment 
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in question did not impair the existing provisions in their contract but was actually 
a part of it, and therefore not in violation of any provision of the Federal Consti- 
tution.” 

The decision of the Arizona court was affirmed by the United States Supreme 
Court in A.F.ofL. v. American Sash & Door Co., 335 U.S. 538, 93 L. Ed. 222, 
69 S.C. 258, 6 ALR 2nd 481 (1949). Although the United States Supreme 
Court did not specifically discuss the question whether the amendment im- 

ired the obligation of contract, it affirmed the Arizona Supreme Court de- 
cision which held that the obligation of contract was not unconstitutionally im- 
paired. In the American Sash case the argument was that the Arizona amend- 
ment deprived unions and their members of equal protection of the law in view 
of the language of the amendment prohibiting discrimination against non- 
union employees but not prohibiting discrimination against union employees. 
This argument was rejected by the court, but the fact that the argument was 
made probably accounts for the presence in the Kansas amendment of the 
words “membership or” referred to above. 

The constitutional question of impairing the obligation of contract was dis- 
cussed in the opinion in another case decided at the same time, Lincoln Federal 
Labor Union v. Northwestern Iron & Metal Co., 335 U.S. 525, 93 L. Ed. 212, 
69 SC. 251, 6 ALR 2nd 473 (1949) involving a similar constitutional amend- 
ment in Nebraska and a right-to-work statute in North Carolina. The amend- 
ments and the statute were upheld. The Nebraska amendment involved in the 
Lincoln case reads as follows: 


“No person shall be denied employment because of membership in or affiliation 
with, or resignation or expulsion from a labor organization or because of refusal 
to join or affiliate with a labor organization; nor shall any individual or corporation 
or association of any kind enter into any contract, written or oral, to exclude per- 
sons from employment because of membership in or non-membership in a labor 


organization.” 


After the effective date of the constitutional amendment and during the term 
of a contract between the company and the union, an employee of the company 
failed to maintain good standing in the union. The union demanded his dis- 
charge, but the company refused. The union sued to obtain a declaratory judg- 
ment with respect to the interpretation and constitutional validity of the con- 
stitutional amendment, and to obtain equitable relief by specific performance 
and injunction, naming the company, the employee and the State of Nebraska 
as defendants. The trial court sustained a demurrer of the state and a motion 
for judgment on the pleadings by the company and the employee. It held that 
the constitutional amendment made unlawful from its effective date a closed 
shop, union shop, or maintenance of membership agreement insofar as applica- 
ble to employment in Nebraska, regardless of whether such agreement was 
executed before or after said effective date; that the amendment did not violate 
any provision of the United States Constitution; that the union security pro- 
visions of the contract were null and void and had been nuil and void and un- 
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enforceable since the effective date of the constitutional amendment; and that 
the refusal of the company to discharge the employee because of his failure to 
maintain good standing in the union was lawful and proper and compliance 
with the union’s demand for his discharge would have been unlawful and a vio- 
lation of the constitutional amendment. 


The Supreme Court of Nebraska affirmed the judgment of the trial court in 
Lincoln Federal Labor Union v. Northwestern Iron & Metal Co., 149 Neb. 507, 
31 N.W. 2d 477, 14 Labor Cases, Par. 64, 412 (1948). The opinion includes 
an extensive analysis of cases on the impairment of contract, including Wenham 
v. State, 65 Neb. 394, 91 N.W. 2d 421; Patterson v. Bark Eudora, 190 USS. 
169, 23 S.Ct. 821, 47 L.Ed. 1002; Mueller v. Oregon, 208 U.S. 412, 28 S.Ct. 
324, 56 L.Ed. 551; Nebbia v. New York, 291 U/S. 502, 54 S.Ct. 505, 78 L. Ed. 
940; West Coast Hotel Co. v. Parrish, 300 U.S. 379, 57 S.Ct. 578, 81 L. Ed. 
703; Long Island Water Supply Co. v. Brooklyn, 166 U.S. 685, 17 S.Ct. 718, 
41 L.Ed. 1165; Atlantic Coast Line R.R. Co. v. City of Goldsboro, 232 US. 
548, 34 S.Ct. 364, 58 L.Ed. 721, East New York Savings Bank v. Hahn, 326 
US. 230, 66 S.Ct. 69, 90 L.Ed. 34; Hudson County Water Co. v. McCarter, 
209 USS. 349, 28 S.Ct., 529, 52 L.Ed. 828; Home Bldg. & Loan Ass'n. v. Blais- 
dell, 290 U.S. 398, 54 S.Ct. 231, 78 L.Ed. 413; Indiana ex. rel. Anderson v. 
Brand, 303 U.S. 95, 58 S.Ct. 443, 82 L.Ed. 685; Union Dry Goods Co. v. Geor- 
gia Public Service Corporation, 248 U.S. 372, 39 S.Ct. 117, 63 L.Ed. 309; and 
Manigault v. Springs, 199 U.S. 473, 26 S.Ct. 127, 50 L.Ed. 274. 

When the case reached the U.S. Supreme Court, that Court also rejected the 
argument that the amendment was unconstitutional because it impaired the 
obligation of existing contracts. The Court dealt with the question only briefly, 
as follows: 


“Second, There is a suggestion though not elaborated in briefs that these state 
laws conflict with Art. I, Sec. 10 of the United States Constitution, inosfar as they 
impair the obligation of contracts made prior to their enactment. That this conten- 
tion is without merit is now too clearly established to require discussion. See Home 
Bldg. & Loan Assn. v. Blaisdell, 290 U.S. 398, 436-439, and cases there cited. And 
also Veix v. Sixth Ward Bldg. & Loan Assn., 310 US. 32, 38; East New York Sav- 
ings Bank v. Hahn, 326 U.S. 230, 232.” 


CONCLUSIONS 


From the foregoing study, it is the writer’s opinion that: 

1. Amendment No. 3 became effective upon the official closing of the polls 
November 4, 1958. 

2. The amendment is self-executing and its prohibitions can be enforced 
through appropriate proceedings not only in the state courts but also before the 
National Labor Relations Board where interstate commerce is involved. 

3. The amendment does affect existing contracts (other than those covered 
by the Federal Railway Labor Act), and renders void and unenforceable any 
provisions or practices written or oral which exclude any person from employ- 
ment because of membership or non-membership in any labor organization. 
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MY WILL 


When I have passed beyond the realm 
Of living things on earth, 

I want my wife to be endowed 
With all that I was worth. 


But should she fail to be alive 
And pass before her day, 

What then I leave I must devise 
In quite another way. 


My daughter should receive the pay 
Earned by my small plantation, 
Unless my death come after 
She's received her education. 


‘ In that event the loot must go 
In equal share or kind, 
To what direct descendents 

I chance to leave behind. 


—Spencer C. Ackerman, Probate Judge, Larned, Kansas. 
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JOTHE LOITOR 


Address communications to Franklin Corrick, Third Floor, Statehouse, Topeka, Kansas 


PROBATE JUDGE'S POEM 


Will H. Vernon of the Larned, Kansas, Bar, in sending the poem entitled “My Will” 
which appears on the preceding page, writes: 

“Pawnee County happens to have a Probate Judge who has found time outside of his 
busy office affairs to write two books of verse. In fact he seems to be able to cloud up 
and erupt a poem on the slightest provocation. Here is one he wrote the other day, he 
tells me, before breakfast, and if you consider it worthy of print, perhaps you will have 
it inserted in your next Bar Association Journal. 

“Ackerman is a very fine Probate Judge of course, and is a very busy individual as 
it falls to his lot to take care of practically all of the mental cases in Western Kansas. 
The local Bar and the Judge’s other Western Kansas legal friends would appreciate it 
if you would give the poem a little space.” 


SELECTION OF JUDGES IN IOWA 


From the Des Moines Tribune, November 6, 1958 


“The drive for judicial reform in Iowa—a major plank of which is to take the judiciary 
out of politics—should gain new impetus as a result of Tuesday's election of four judges 
for the Iowa supreme court. 

“Two incumbents, Justices Ralph Oliver and Charles F. Wennerstrum, who have served 
20 and 18 years, respectively, on the high court, were defeated. Only one sitting judge, 
Justice Theodore Garfield, was re-elected, and he slipped through by the narrowest of 
margins. Judge J. F. Heiserman, a Republican and a veteran of 19 years on the district 
court bench, was defeated by his Democratic opponent. 

“None of the Democratic victors—Frank Messer of Iowa City, T. Eugene Thornton 
of Waterloo and Harry F. Garrett of Corydon—has any judicial experience. 

“Regardless of the qualifications of the Democratic justices-elect, the results of the 
high court race demonstrate anew the need to take the judiciary out of politics in Iowa. 
The defeated Republican incumbents were not defeated because of general dissatisfac- 
tion with their records. They fell victim to the strong Democratic trend in Iowa politics 
and to a pattern of straight-ticket voting. 

“Judges should be appointed, not elected on partisan tickets by voters who, in most 
cases, have to fly blind. . . .” 


IMPLEMENTING AMENDMENT NO. | IN KANSAS* 


Contraty to a statement appearing in some press reports immediately following the 
November 4, 1958, General Election, Amendment No. 1 providing for nonpartisan se- 
lection of Justices of the Kansas Supreme Court is not entirely “self-executing” or en- 


“teseen’s Ore: Thue samen os mode in. siply cy pec snd in entiel ion of future questions regarding 
the effective date and operation of the current amendment to Section 2 of Article 3 of the Kansas constitution; also, 
aph. Fang ny fF aE yl. pny must be enacted and become ef- 


fective as of Jul 1. 1959; and also to that the proper committees of the State Bar Association give it prompt 
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forcing and will not become effective until July 1, 1959. This is because the final draft 
of the Amendment as submitted to the voters by the 1957 legislature (see L. 1957, Ch. 
234) provides in subsection (f) (3) that: 


“The terms of office, the procedure for selection and certification of the members 
of the commissions and provision for their compensation or expenses shall be as 
provided by the legislature.” 


Also, subsection (g) definitely requires smplementing legislation as follows: 


“The legislature shall, at the next regular session after the election at which this 
amendment is adopted by the electors of the state, enact such laws as may be ap- 
propriate to make all the provisions of this section effective in operation.” 


Finally, subsection (j), providing for the effective date of the entire Amendment, 


“Except for subsection (g) of this section, this amendment shall become effective 
July 1, 1959. Subsection (g) of this section shall become effective immediately 
upon the adoption of this amendment by the electors of the state.” 


The first plan to amend the Kansas Constitution to provide for nonpartisan selection 
of judges was introduced in the Kansas legislature in 1949 (see 1949 H. Con. Res. No. 7) 
and was modeled after the Missouri so-called “self-enforcing” provisions, with a few 
exceptions, one being that the terms of the members of the Missouri nominating com- 
mission “shall be fixed by the supreme court and may be changed from time to time, 
but not so as to shorten or lengthen the term of any member then in office.” 


Perhaps, if there are any misunderstandings about Amendment No. 1, they are due 
to the fact that the “self-executing” or self-enforcing provisions were omitted from the 
plan submitted to and approved by the Kansas voters on November 4, 1958. 


The self-executing provisions for fixing the terms of the 13-member supreme court 
nominating commission of the first 1949 Kansas proposal, except for the staggered 
expiration dates (see blanks) and one internal cross reference, were as follows: 


“The terms of office of the members of the supreme court nominating commis- 
sion shall be ten years except as hereinafter provided. The terms of the members 
of said commission first selected shall expire on the thirty-first day of December 
as follows: One in one in one in one in ___, 
one in _____, one in one in two in two in 
and two in ; and in case of an increase or decrease in the number of con- 
gressional districts the terms shall be regulated under such rules as the supreme 
court shall promulgate; and the successor of each shall be chosen in the manner as 

rovided in clause (b) [now f (2)] of this subsection, and in case of a vacancy 
Sefore expiration of a member's term his successor shall be so chosen for the un- 
expired term.” 


Also omitted from the amendment adopted in 1958 was a Missouri requirement that 
expenses would be paid out of the state treasury upon approval and certification of the 
Supreme Court [see Mo. Const., 1945, Art. 5, § 29(e)]. 


























In addition to enacting legislation to take the place of the omitted provisions as to 
terms and expenses of the nominating committee, several provisions in the state's gen- 
eral and primary election laws, which, due to Amendment No. 1, will become obsolete 
on July 1, 1959, should be amended or repealed by the 1959 Kansas Legislature. 


Since the Amendment does not become effective until July 1, 1959, except for the 
fequirement as to implementing legislation [see subsection (j) quoted supra], vacancies 
occurring prior to that date, but not afterwards, would evidently be filled by the Gov- 
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ernor as provided in Section 11 of Article 3 of the original Kansas Constitution. Con- 
sequently, there are certain questions which should be determined, by duly enacted legis. 
lation, before the Governor may fill a vacancy in or appointment to the office of any 
Justice of the Supreme Court of Kansas after July 1, 1959. 


Some of the questions needing determination are apparent from the above quoted por- 
tions of subsections (f), (g) and (j) of the amendment adopted November 4, 1958, 
It might appear that a possible basis for resolving these questions is the language which 
was embodied in the first nonpartisan selection of judges proposition (see above quota- 
tion from 1949 H. Con. Res. No. 7). However, it may not be possible for the Legisla- 
ture to stagger the membership of the 13-member nominating committee as effectively 
as it could have if the 10-year tenure of office provision had been written into the Con- 
stitution similar to that contemplated in 1949. The present Kansas tenure of office 
provision reads: “. . . the legislature shall not create any office the tenure of which 
shall be longer than four years, except that appointments under a merit system in civil 
service shall not be subject to such limitation. . .” (Kans. Const., Art. 15, §2). A ques- 
tion may arise as to whether this restriction will apply in view of the requirement in 
subsection (f) (3), supra, that the terms of office shall be as provided by the legislature. 


ATOMIC ENERGY RESEARCH PROJECT REPORT 


From the University of Michigan News Service 


The University of Michigan Law School has established an Atomic Energy Research 
Project to study and make recommendations on current domestic and international prob- 
lems in this field. 


Backed by private grants totaling more than $160,000, the School has employed two 
former Atomic Energy Commission experts to handle this job, namely Lee Hydeman, 
30 and William Berman, 33. 


Their work will represent an extension of campus research conducted under the 
Michigan Memorial-Phoenix Project since 1952, which has made the Law School a world 
center for study in this field. Publication of “Atoms and The Law” early in 1959 will 
climax the initial phase of this research, headed by Dean E. Blythe Stason, and Profs. 
Samuel D. Estep, William J. Pierce, and Eric Stein. 


The role of state and federal governments in protecting the public from radiation 
hazards will be the first problem tackled by Hydeman and Berman. This is a problem 
which Congress has stated it will consider in 1959. 


Second on their list will be either the international aspects of health and safety or 
the international problems of third party liability—what happens when an atomic acci- 
dent in one country injures persons or property located outside its borders. 


Hydeman and Berman say states have moved rapidly in the atomic energy field, even 
though their initial moves have been cautious ones. 


In general, the researchers note, state activity has followed three general lines: 1) estab- 
lishment of advisory groups to report on the economic and social impact of atomic energy 
on individual states; 2) selection of individuals or groups to coordinate activities of state 
agencies related to atomic energy; and 3) promulgation of radiation protection regula- 
tions.* 


But such activity by no means solves the problem. The researchers note: 


*Eprror’s NOTE: The Bar Association of the State of Kansas now has a 3-member Committee on Atomic 
Energy; its 1958 mid-year report is printed in this issue (see supra, page 196.—F.C.) 
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“State agencies must obtain authority and personnel adequate to regulate and inspect 
numerous radiation activities not regulated by the federal government. These include 
x-fays, radium and non-reactor produced isotopes. 


“These radiation sources present problems in some respects more serious than those 
activities regulated by the U. S. Atomic Energy Commission. The ability of the states 
to deal rapidly and effectively with them will to a large extent determine whether the 
federal government's role in the radiation protection field expands or contracts.” 


Both of the new Law School staff members realize that radiation protection is a fast 
moving field, with little solid legal precedent. Both are equipped with a legal background 
and administrative experience to meet this challenge. Working with a wide variety of 
experts in related fields, they hope to develop practical solutions for many current public 
policy problems related. to atomic energy. 


“In doing this, we'll stay away from the ivory tower approach. Workable solutions 
are what are needed in this complex field. Maybe most of our recommendations will 
wind up in the wastebasket, but we hope that some of them will also end up in legisla- 
tive hoppers,” the researchers conclude. 


Hydeman and Berman are co-directors of the Law School’s atomic energy research 
project. A four-year grant of $80,000 from the Ford Foundation will support inter- 
national aspects of their work, while a comparable amount from the William W. Cook 
Endowment of the Law School and other private sources will finance that part dealing 
only with the U. S. 
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DECEMBER ISSUE OF THE KANSAS LAW REVIEW 


The Survey of the Kansas Law, a normal feature of the December issue in 
years past, will not be published this year, but will be deferred until December 
of 1959 and every two years thereafter. This year, the December issue will 
feature a wide variety of topics: The second installment of “The Treaty Process 
in the American Representative Scheme,” by Dr. James Barclay Smith; “Wage 
Earner’s Plan” by Referee Sloan; “The Kansas Post Conviction Procedure Act” 
by Professor Paul E. Wilson; “Observations on the Kansas Title Standards on 
Joint Tenancy” by Professor William R. Scott. Attention should also be called 
to the March issue of the Law Review which will feature a symposium on “The 
Legal Problems of the Farmer.” 


Price: $1.25 per issue, $3.50 per volume. 
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CASE NOTES . 
CRIMINAL LAW—DOUBLE JEOPARDY 


Defendant was tried on a two count indictment for arson and for murder in the first 
degree of a woman who died in the fire. The trial judge instructed the jury that it could 
find the defendant guilty of arson under the first count and of either first or second 
degree murder under the second. The jury found him guilty of arson and of second 
degree murder and was silent as to first degree murder. Defendant appealed the con- 
viction of second degree murder and the Court of Appeals reversed because of insuf- 
ficient evidence to support the conviction. On remand for a new trial, defendant was 
retried for first degree murder under the original indictment. His plea of former 
jeopardy was overruled and he was convicted of first degree murder. Again he appealed 
relying upon his former “acquittal” of first degree murder. The Court of Appeals re- 
jected his plea upon the authority of Trone v. United States, 199 U. S. 521 (1905). On 
certiorari to the Supreme Court the conviction was reversed on grounds that the jury in 
the first trial was authorized to convict defendant of either first or second degree murder 
and when it convicted of second degree this was an implied acquittal of first degree 
murder. Thus, his plea of former jeopardy should have been sustained. A successful 
appeal of the first conviction was not a waiver of that constitutional defense. Green v. 
United States, —U. S—, 78 S. Ct. 221 (1957) (four justices dissenting). 


The Fifth Amendment to the Constitution of the United States provides: “. . . nor 
shall any person be subject for the same offense to be twice put in jeopardy of life and 
limb. . . .” It is upon this maxim of the common law that the plea of auterfoits acquit 
or former acquittal is grounded. 4 Blackstone’s Commentaries 335 (1883). The maxim 
was olegeed Yor the framers of the constitution and incorporated into it to protect the 
individual from being subjected to the hazard of trial and possible conviction more than 
once for the same offense. The underlying idea is that the state, with all its resources 
and power, should not be allowed to subject the individual to repeated attempts to con- 
vict him for the same offense. It should be noted that the prohibition is not against 
being twice punished, but rather against being twice placed in jeopardy and an accused 
person has been placed in jeopardy at the first trial whether he is convicted or acquitted. 
United States v. Ball, 163 U. S. 662, 669 (1896); State v. Carte, 157 Kan. 673, 677, 143 
P.2d 774 (1943). As to when jeopardy attaches, a problem not discussed here, see 
1 Wharton, Criminal Law § 138 (12th Ed. 1957); Note, 24 Minn. L. R. 522, 524 
(1939). 

The prohibition against twice being placed in jeopardy for the same offense obtains 
in all juridsictions, state and federal, either by constitutional, statutory or common law 
provisions of auterfoits acquit or auterfoits convict. Kneier, Prosecutions Under State 
Law and Municipal Ordinance As Double Jeopardy, 16 Cor. L. Q. 201, 202 (1931). 
See e.g., Kan. Const., Bill of Rights, Sec. 10. 

Ic is almost universally held that an accused person who has appealed and secured a 
reversal of the conviction can again be tried for that offense. Stroud v. United States, 
251 U. S. 15 (1919); State v. Phillips, 175 Kan. 50, 259 P.2d 185 (1953); People v. 
Bellows, 281 N. Y. 67, 22 N. E. 2d 238 (1939). But where the first conviction is for a 
lesser included offense of the original charge, as in the principal case, there is a sharp 
split of authority as to whether the accused person can be retried for the greater offense. 


One group of cases has taken the position that the accused can be retried for the 
greater offense because by appealing he has waived the plea of former jeopardy and is 
in the same position as if there had been no former trial. Trone v. United States, supra; 
Young v. People, 54 Colo. 293, 130 Pac. 1011 (1913); State v. Higgins, 252 S.W.2d 641 
(Mo. App. 1952); Pierce v. State, 96 Okl. Crim. App. 76, 248 P.2d 633 (1952). The 
reasoning is that a defendant who has chosen to appeal cannot attack that part of the 
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first proceeding which is adverse to him and yet retain and derive a benefit from the 
part which was to his advantage, namely the failure to convict on the greater offense. 
He must accept the burden with the benefit, and go back for a new trial of the whole 
case. Thus, a defendant can be charged with murder, convicted of manslaughter, appeal, 
secure a reversal, and then be tried again for murder. Kansas has long adhered to this 
rationale. State v. McCord, 8 Kan. 232, 12 An. Rep. 469 (1871); State v. Miller, 35 
Kan. 328, 10 Pac. 865 (1886); State v. Morrison, 67 Kan. 144, 72 Pac. 554 (1903). 
See In Re Christensen, 166 Kan. 671, 203 P.2d 258 (1949). The same is true where a 
new trial has been granted at the request of the defendant. The granting of the new 
trial places the defendant in the same position as if no trial had been held. State v. Hart, 
33 Kan. 218, 6 Pac. 288 (1885). 


Mr. Justice Frankfurter, in his dissenting opinion, would adopt this view in the in- 
stant case on the basis that the Trone case, supra, is controlling precedent. While rec- 
ognizing the Court's view that the Trone case arose in the Philippine Islands under 
peculiar procedures based on former Spanish law, he points out that the language used 
indicates that the decision was reached as if the case had arisen in the courts of the 
United States under the Fifth Amendment. It should be noted that in the Trone case 
four justices accepted the waiver view, one justice concurred and four justices dissented 
thereby making it somewhat weak for conclusive precedent on that theory. However, 
Mr. Justice Frankfurter also points out in his dissent that a substantial body of state 
authority follows a view which the Court condemns as violative of a “vital safeguard in 
our society.” 


A second group of cases holds that when the defendant in the first trial is convicted 
of the lesser included offense, there is an acquittal as to the greater offense and since 
he has once been acquitted the defendant cannot again be tried for the greater offense. 
This is the view adopted by the Court in the principal case and there is a substantial 
and growing body of state authority to support it. Thomas v. State, 255 Ala. 632, 53 
So. 2d 340 (1951); Application of Hess, 45 Cal. 2d 171, 288 P.2d 5 (1955); Common- 
wealth v. Glax, 331 Pa. 145, 200 Atl. 632 (1938). The rationale underlying these de- 
cisions is that while the defendant may waive his constitutional protection when he ob- 
tains a new trial, such a waiver, unless it be expressly of the benefit of the verdict of 
acquittal, goes no further than the accused himself extends it. His appeal to correct 
the verdict extends no further than his needs which is only to so much of the judgment 
as convicted him of guilt. He does not ask for a reversal of that part of the judgment 
that has acquitted him of the offense. Therefore, the defendant waives his privilege 
as to one and keeps it as to the other. People v. Dowling, 84 N.Y. 478, 484 (1881). 


Still a third view was expressed by Mr. Justice Holmes, dissenting in Kepner v. United 
States, 195 US. 100, 134 (1904) and concurring in the Trone case, supra. It was his 
idea that a new trial on the greater offense should be regarded only as a continuation of 
the jeopardy which began with the first trial, and that, no matter how many times an 
accused was tried, upon reversal he could not be said to be in jeopardy more than once, 
until there was a final disposition of the case. Only two state decisions seem to be in 
accord with this view. State v. Lee, 65 Conn. 265, 30 Atl. 1110 (1894) (appeal by the 
state from jury acquittal); State v. Witte, 243 Wis. 423, 10 N.W.2d 117 (1943) (writ 
of error by the state to review order setting aside the verdict). 

Each of the three rationales has its weaknesses and is subject to criticism. One should 
not be forced to give up fundamental constitutional rights in order to correct a fatal 
error through appeal. This is especially true when the accused is facing a long prison 
term, for waiver involves or connotates a voluntary relinquishment of a right, which 
is not commonly present in this situation. However, this criticism does not seem ap- 
plicable to the lower court's holding in the principal case since the defendant was 
aware of the consequences of his appeal. Green v. United States, 218 F.2d 856, 859 
(D.C. Cir. 1955). On the other hand, it is equally unrealistic to say that the jury, after 
weighing the evidence, necessarily acquitted the defendant of first degree murder. Juries 
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do not necessarily function in this manner. A more rational’ inference might be that 
the conviction of second degree murder in the instant case was a compromise verdict, 
prompted by the conviction of arson. 


Of the three theories, the continuing jeopardy idea appears to be the most logically 
sound, even though it has very little support in the cases. An alternative way to handle 
the problem would be to say that the constitutional prohibition against former jeopardy 
was never intended to and, properly construed, does not cover the case of a conviction 
=" has been set aside at the request of the accused. Trone v. United States, supra at 
534. 


An interesting question is whether the holding of the principal case will become a 
due process limitation upon the states. If so, it would have the effect of forcing a great 
number of them to adopt a rule contrary to the rule they now employ. Probably it will 
not be so construed, although the instant case refers to the prohibition against double 
jeopardy as “a vital safeguard in our society.” It has been held that the adoption of the 
Fourteenth Amendment was not a blanket incorporation of the whole of the federal 
Bill of Rights so as to make them applicable to the states and furnish federal protection 
against state actions in violation of them. Wolf v. Colorado, 338 U.S. 25 (1948) (hold- 
ing that the Fourteenth Amendment does not prohibit the states from using evidence 
obtained by illegal search and seizure in criminal cases); Adamson v. California, 332 
US. 46 (1946) (holding that a state statute allowing the prosecution to comment upon 
the defendant's failure to testify did not violate the Fifth Amendment privilege against 
self-incrimination ) . 

It is said that the rights incorporated under due process are not to be decided once 
and for all to a certainty, but it is for the Court to draw the line by the gradual and 
empiric process of “inclusion and exclusion.” Wolf v. Colorado, supra. 


The Fifth Amendment has generally been held to be a limitation only upon the 
federal government and not applicable to the states. Brock v. North Carolina, 344 US. 
424 (1953) (holding that due process under the Fourteenth Amendment does not 
prevent the prosecution from retrying an accused where a mistrial has been declared 
at the request of the state without the permission or consent of the accused); Palke v. 
Connecticut, 302 U.S. 319 (1937) (holding that due process does not prevent the state 
from appealing in a criminal case). But the state procedure must not impose a hardship 
upon the accused that would be unendurable and violative of the basic and fundamental 
principles of fair play and substantial justice. Palke v. Connecticut, supra. 


Only those provisions of the particular amendments which have been found to be 
implicit in the concept of ordered liberty are incorporated into the Fourteenth Amend- 
ment and thus made applicable to the states. Among these provisions are: freedom of 
religion, Illinois ex rel. McCollum v. Board of Education, 333 U.S. 203 (1948); freedom 
of speech, DeJonge v. Oregon, 299 U.S. 353 (1936); freedom of the press, Near v. 
Minnesota, 283 U.S. 697 (1931). The instant case does not clearly indicate whether 
the constitutional prohibition against double jeopardy belongs to this class of basic 
constitutional rights. It seems more reasonable to assume that it does not. 

It should be noted, however, that some dissenting opinions have taken the position 
that the Fourteenth Amendment was intended to make the entire federal Bill of Rights 
applicable to the states. See e.g., Adamson v. California, supra; Wolf v. Colorado, supra. 

There can be no doubt that the principal case establishes a new rule in the federal 
courts and that the Trone decision is no longer controlling authority for criminal cases 
arising therein. Not only does the case establish a new rule, but it also represents a con- 
siderable expansion of the concept of former jeopardy. It is submitted that the principal 
case has over-extended the rights of an accused where the defendant himself calls into 
question the propriety of the original proceedings, with full knowledge of the possible 
consequences of that action. 


FLOYD E. JENSEN. 
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TORTS—NEGLIGENCE—INVITEES 


Plaintiff slipped and fell on vegetable matter while shopping in the produce section 
of the La Plumas Market, a self-service store. She sued the three lessees of the market 
for injuries sustained. Two of the defendants claimed that although plaintiff was free 
to go to all. parts of the store, each of the defendants had a separate lease and area within 
the store; one to sell produce, one to sell meats, and one to sell groceries. Each defendant 
cleaned his own area and exercised no dominion or control over the areas outside the 
limits of his lease. The trial court entered non-suits in favor of the three defendants, 
but this was reversed on appeal. Held: The defendants jointly invited the plaintiff to 
enter the store, thus creating a duty to safeguard her against the existence of dangerous 
conditions. This duty could not be limited to the particular physical boundaries of the 
individual lease. Danisan v. Cardinal Grocery Stores, 155 Cal. App. 2d 833, 318 P.2d 
681 (1958). 

The instant case poses the question of whether liability for negligence to an invitee 
should be circumscribed by the legal and possessory interests vested in the defendant. 
If this liability is not so limited, then what shall be the bounds of the greater duty owing 
to the invitee? It is important to note that aside from the joint invitation, there is no 
other privity or legal relationship existing between the several defendants in the prin- 
cipal case. As such concepts justifying liability in the master-servant, joint venture, and 
cotenancy cases are of little value in arriving at solutions. Concepts invoking joint lia- 
bility normally are based on receipt of a direct mutual benefit to the several parties, or 
a right to the control and direction of the injury dealing instrumentality. There is an 
exception to these statements where a business concern holds itself out to offer a par- 
ticular service or accommodation to the public but where such service is in fact operated 
by an independent entity on the premises of the concern. The business concern will be 
liable in tort for negligent acts of the operators of the service on the theory that the 
concern is estopped to deny the agency relationship between them. Combs v. Kobacker 
Stores, Inc., 114 N.E.2d 447 (Ohio App. 1953); Santise v. Martins, Inc. 258 App. Div. 
663, 17 N.Y.S.2d 741 (1940); Manning v. Leavitt Co., 90 N.H. 167, 5 A.2d 667 (1939). 
To decide the instant case on this basis would require the assumption of a partnership 
by estoppel, and this idea has not been used to fix liability where the relationship between 
the several defendants has had little appearance of an agency relationship. Rather, de- 
cisions in this area rest upon principles inherent in the law of negligence with a decided 
reluctance on the part of the courts to impose a ficticious legal relationship to bind sev- 
eral parties. Williams v. Wolf, 169 Pa. Super. 628, 84 A.2d 215 (1951). 

Of course, a duty to guard against a dangerous condition is not excused by a lack of 
legal title to the premises. Corvo v. City of Waterbury, 141 Conn. 719, 109 A.2d 896 
(1954); Bryant v. Schrage, 75 Ohio App. 62, 60 N.E.2d 801 (1945) (Dictum) and 
cases 130 ALR. 1525. The cases, however, still generally turn upon the defendant's 
possession and control of the situs of the tort, and existence of the control factor where 
available has been readily seized upon by the courts to uphold decisions involving joint 
tort liability. Thus in Burke v. Wegman’s Food Markets, 1 Misc.2d 130, 146 N.Y.S.2d 
556 (1955) where a cheese manufacturer passed out samples in a portion of the mar- 
ket, both the market and the manufacturer were held liable for a fall resulting from 
cheese particles strewn in the area. The court stressed that the market remained re- 
sponsible for the safety of the floor and its failure to prevent the fall was active negli- 
gence. Accord, Bordy v. Cudahy Packing Co., 233 Mo. App. 973, 127 $.W.2d 7 (1939) 
(area in a packing plant reserved for the use of federal inspectors did not relieve owners 
of duty to maintain the area). But see Wurster v. Armstrong, 145 Pa. Super. 583, 21 
A.2d 650 (1941) (negligent act by sub-lessee in area reserved by lessee would not sus- 
tain invitee’s action against lessee where he was not in joint venture with the sub-lessee) . 

Also, control is stressed even where it is difficult to tell exactly which defendant had 
such control at the time of the injury. Werebeychick v. Morris Land & Development 
Co., 108 Conn. 226, 142 Atl. 739 (1928); Fort v. Reid Ice Cream Co., 98 N.J.L. 559, 
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119 Atl. 638. (1923) (one defendant moving into a premises and the other moving 
out at the time of the invitee’s injury). In these situations control is based on a partial 
and undefined possession of the premises and the plaintiff is deemed an invitee of both 
parties even though only one of the defendants knew of his presence. 


However, where there has been a marked lack of control of the injury dealing in- 
strumentality, courts have been hesitant in extending liability to the defendant occupy- 
ing a segregated portion of the premises. In Mapp v. Saenger Theaters, Inc., 40 F.2d 
19 (5th Cir. 1930), the court held as a matter of law that there could be no recovery 
for a fall fatal to an invitee of a theater where the injury occurred on a stage temporarily 
acquired by a fraternal organization for a ceremony. Although the defendant retained 
possession of all but the stage, and the decedent was found in fact to have been an 
invitee of the theater, absence of control here was the way to avoidance of liability. And 
in Girard v. Kabatznick, 128 Conn. 570, 24 A.2d 259 (1942) the court found no lia- 
bility on the part of a market occupying the ground floor where plaintiff was injured 
as he entered the elevator, as the tenant invitor of the second floor was found in fact 
to have the duty to repair and maintain the elevator. But see, Goldstein Hat Mfg. Co. 
v. Cowan, 136 S.W.2d 867 (Tex. Civ. App. 1940). 


Proof that the defendant had control over the premises is required where the invitee 
is relying on res ipsa loquitur to make a prima facie case. See, Daniel v. Otis Elevator 
Company, 154 Kan. 293, 299, 118 P.2d 596, 598 (1941). Indeed, the plaintiff must 
show that the defendant had exclusive control over the dangerous instrumentality before 
the doctrine.can be invoked. Gow v. Multinomah Hotel, Inc., 191 Or. 45, 224 P.2d 552 
(1950). To allow joinder of multiple defendants, this test of control has been construed 
to mean merely a right to control at the time of the negligent act or omission. Ybarra v. 
Spangard, 25 Cal.2d 486, 154 P.2d 687 (1944); Nichols v. Nold, 174 Kan. 613, 258 
P.2d 317 (1953) 


Finally, in cases where the defendant clearly had no part in the injury, such as actions 
by a joint invitee where the injury occurs from a fall on the way to a booth installed 
by the defendant telephone company, no recovery has been allowed. Sullivan v. New 
York Telephone Co., 157 App. Div. 642, 142 N.Y.S. 735 (1913); contra, Hill v. Chesa- 
peake & Patomic Telephone Co., 42 App. D.C. 170, A.C. 1915D. 1089 (1914). 

Yet beyond the ambit of control there are areas where policy demands the extension 
of tort liability. The amusement park cases provide an example. In each instance the 
invitee has been injured in a segregated area reserved to an independent concessionaire. 
The clear rule from this series of cases is that not only the concessionaire but the man- 
agers of the grounds as well are liable in tort for injuries sustained in the concession. 
McCordic v. Crawford, 23 Cal.2d 1, 142 P.2d 7 (1943); Hollis v. Kansas City Retail 
Merchants’ Ass’n., 205 Mo. 508, 103 S.W. 32 (1907); Hartman v. Tennessee Fair Ass’n., 
134 Tenn. 149, 183 S.W. 733 (1913); Eide v. Skerbeck, 242 Wis. 474, 8 N.W.2d 282 
(1943); But see, Rayfield v. Sans Souci Park, 147 Ill. App. 493, 499 (1909) (Dictum). 
Policy should forbid the manager of an imminently dangerous public premises from 
avoiding liability by relinquishing control to an independent concessionaire. But where 
the marked element of potential danger does not exist, the act of releasing control of 
the premises where the injury occurs should relax the duty to exercise the commensurate 
degree of care required of the park managers in these cases. 


Perhaps another basis for the amusement park decisions and the basis for extending 
liability beyond physical control of the premises, as in the instant case, may be the tacit 
recognition that the identity holding itself out to the public is in fact the identity charged 
with making the whole of the premises reasonably safe for the public use. In accepting 
the invitation the public is relying upon the assurances implied in the representations 
of that identity. That such an invitation, without the public’s knowledge may be with- 
drawn, abridged or modified by pre-arranged legal relationships, is a deception upon 
the invitee who relies upon such an invitation. Thus policy will enlarge concepts of 
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tort liability to embrace those who issued the invitation rather than risk potential frus. 
tration of an honest claim by confining the action to the defendant having actual control 
and who may be trancient and judgment proof. 

If this is truly the principle, what shall be the test of its application? The test for 
determination of duty to an invitee in this situation may be simply: As reasonably ap. 
pears to the plaintiff, who is charged with the duty of care for his safety? This test both 
discards, and incorporates, a concept of estoppel. A theoretical correlative of the “reason- 
able man” test to determine a duty owed on the part of a defendant, would be applica- 
tion of the same test to ascertain a proper expectation of that duty on the part of the 
plaintiff. The test which now establishes whether a reasonable defendant would have 
acted would also answer the question posed in the instant case: viz, who could the plain- 
tiff have expected to have acted? Tacit recognition of this idea is seen in Burke v. Piper 
Super Service Station, 312 Ill. App. 656, 38 N.E.2d 785 (1942) where a service station 
held itself out as affiliated with a chain of stations, the defendant, when in fact there 
was no existing relationship between them. In holding the defendant chain liable for 
an injury sustained in the station over which the defendant chain had no control, there 
is presented the idea that the plaintiff relied upon the responsibility of the chain’s repu- 
tation for his safe visit. The plaintiff could reasonably expect the chain to have taken 
proper precautions for his safety, since the premises was purportedly that which the 
defendant chain had provided for public usage. 

This reasoning was rejected in Williams v. Wolf, supra, where it was held that the 
mere presence of a sign bearing the name “Family Market” would not extend liability 
to a sub-lessee who had partial control of the premises but did not control the area in 
which the injury occurred. The court would not imply ownership or agency on the part 
of the sub-lessee from the store’s use of a trade name. 

Yet the test proposed does not evolve from an implication of a legal relationship, but 
rather assures the invitee that those who induce him to enter the premises will stand 
together to safeguard his visit. 

Such a test does not disregard the control factor. Rather, control is weighed with the 
broader considerations of public safety and individual responsibility to those who invite 
the public to enter a premise. Hence, control, or lack of it, may be important in de- 
termining joint liability. In Sullivan v. New York Telephone Co., supra, the defendant 
telephone company cannot, by the mere presence of its booth, be expected to exert 
control beyond its booth and could not reasonably be a party to an injury sustained in 
the place of business housing the booth. But in the Burke case where the invitee relied 
upon the advertised legal link between the station and the defendant chain for assurance 
of reasonable precaution, an element of such a reliance can reasonably be the assumption 
that the defendant did exercise control over the situs of the injury. So, in the instant 
case, the invitee could reasonably assume that the three defendants had control of the 
premises. The fact that such an assumption was wrong cannot be said to change the 
plaintiff's status to that of a licensee as to the top defendants having no control when 
the three defendants jointly issued the invitation. 

The legal relationship, or lack of it, as between the parties is still meaningful, yet it 
cannot be construed to jeopardize the right on the innocent public in exercising its right 
to affix tort liability. 

RICHARD D. COFFELT. 


TORTS—PHYSICAL INJURY FOLLOWING FEAR OF 
INJURY TO PERSON OF ANOTHER 


Plaintiff alleged that she was an eyewitness to an accident involving a car driven by 
defendant and one in which her husband was riding. The accident was caused by de- 
fendant’s negligence and plaintiff, who was seated in front of her abode approximately 
130 feet from the point of impact, alleges that she suffered severe emotional strain and 
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mental shock followed by a miscarriage as a direct and proximate result of seeing the 
collision. Defendant demurred on the grounds that plaintiff's complaint failed to state 
facts sufficient to constitute a cause of action. The court, sustaining the demurrer, rea- 
soned that since the detriment to the plaintiff ensued not by fear for her own safety, 
but by fear of an act which impinged upon her husband alone, she may not recover for 
her injury. Reed v. Moore, 319 P.2d 80 (Cal. App. 1957). 


Recovery has long been denied for mental disturbance without accompanying physi- 
cal injury. Canning v. Williamstown, 1 Cush. 451 (Mass. 1848). However, recent de- 
cisions indicate that where there is a willful, wanton, or intentional act involved, recovery 
may be allowed for mental suffering alone. See Note, 1 Kan. L. Rev. 83 (1952). 


Where physical injury accompanied the mental disturbance, the early weight of au- 
thority denied recovery unless there had been some physical impact involved. Spade v. 
Lynn & B. R. Co., 168 Mass. 285, 47 N.E. 88 (1897); Mitchell v. Rochester Ry. Co., 151 
N.Y. 107, 45 N.E. 354 (1896). The primary reason given for the impact requirement 
was to keep the courts from being flooded with litigation of a speculative and conjectural 
nature. In Homas v. Boston Elevated Ry. Co., 180 Mass. 456, 62 N.E. 737 (1902), 
Holmes, C. J., said that the impact requirement was “an arbitrary exception, based on 
a notion of what is practicable.” 


Other early cases allowed recovery without accompanying impact, stating that it might 
be more difficult to prove causation, but if proven there was no reason to deny recovery. 
Hill v. Kimball, 76 Tex. 210, 13 S.W. 59 (1890). This early Texas case presaged the 
ultimate trend in American law, as a large majority of the subsequent decisions have 
allowed recovery without proof of impact. Lindley v. Knowlton, 179 Cal. 298, 176 Pac. 
440 (1918); Purcell v. St. Paul City Ry. Co., 48 Minn. 34, 50 N.W. 1034 (1892). 


When it became apparent that a deluge of fright cases was not going to plague the 
courts, most of the industrial states requiring impact became extremely liberal in finding 
some type of token impact. Comstock v. Wilson, 257 N.Y. 231, 177 N.E. 431 (1931) 
(fall following fright); Driscoll v. Gaffey, 297 Mass. 102, 92 N.E. 110 (1910) (dust in 
eye). One writer stated that the mere pronouncement of “impact” was sufficient to allow 
complete recovery. Goodrich, Emotional Disturbances as Legal Damage, 20 Mich. L. 
Rev. 497 (1922). 


Much more controversial than impact cases are those such as the instant one where 
injury results from grief or fear for another. A majority of the courts seem to deny 
recovery for sympathy or fright due to a wrong against a third person. Kelly v. Fretz, 
19 Cal. App. 2d 356, 65 P.2d 914 (1937). 


In the leading American case of Waube v. Warrington, 216 Wis. 603, 258 N.W. 497 
(1935), a mother suffered a nervous breakdown after seeing a negligently operated 
automobile strike and kill her child. The court denied recovery primarily on the ground 
that no duty to the mother was shown. The theory was that it placed an undue hardship 
on the driver to require him to guarantee freedom from emotional distress to all who 
are outside the impact area. The opinion quotes Judge Cardozo in Palsgraph v. Long - 
Island R. R. Co., 248 N.Y. 339, 162 N.E. 99 (1928), saying “The plaintiff sues in her 
own right for a wrong personal to her, and not as the vicarious beneficiary of a breach 
of duty to another.” 

Three judges denied recovery, but for different reasons, in King v. Phillips, [1953] 
1 QB. 429, when a mother sued for shock after hearing, but not seeing, a taxi back over 
her small son. The narrow view was taken by one judge in saying that the risk of physical 
injury must be to plaintiff herself, and denied extension to any other. Another judge 
said it was immaterial that the mother was outside the range of physical injury, but 
denied recovery because the defendant could not reasonably foresee any injury to the 
plaintiff. The third judge stated that the proper test was foreseeability of emotional 
shock, not physical injury, but went on to say that no reasonable driver would have 
anticipated damage of any kind to the plaintiff. 
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The objection voiced in early impact cases—that to allow recovery without impact 
might result in a flood of imaginative, speculative, and fraudulent claims—seems better 
adapted to situations such as the principal case. If all persons viewing negligent acts 
causing injury could recover for their “personal fear,” a prohibitive and unwarranted 
standard of conduct would be established. In Hay or Bourhill v. Young, [1943] A.C. 92, 
the court was quick to distinguish questionable early decisions and unanimously denied 
recovery to a mere bystandar at an accident. The same result befell a mother who suf- 
fered a nervous breakdown after observing a fire negligently set by defendant and 
knowing that her small son was trapped therein. Maury v. United States, 139 F. Supp. 
532 (N.D. Cal. 1956). 


A liberal outlook toward duty coupled with a positive rather than a negative approach 
to questions of foreseeability and proximate cause has resulted in recovery in several 
cases. A mother who collapsed after viewing her children in a runaway buggy was 
allowed recovery in Spearman v. McCrary, 4 Ala. 473, 58 So. 927 (1912), the court 
saying that there was no rule to prevent a claim if a wrong and damage had been shown 
to concur. In Cohn v. Ansonia Realty Co., 162 App. Div. 791, 148 N.Y.S. 39 (1914), 
a mother fainted and fell down an elevator shaft after seeing her children rising in an 
unattended elevator. In granting damages, the court said that the mother’s injury, though 
caused by fright, was a foreseeable result of defendant's negligence. These cases seem to 
follow the rule in In Re Polemis and Furness, Withy & Co. Ltd., 3 K.B. 560 (1921), that 
a party is liable for all the direct consequences of his negligent act. 


Courts using fear of fictitious litigation as a crutch for denying recovery are forgetful 
of the fact that expediency or public policy is a doctrine to be used very sparingly and 
cautiously where a person’s rights have been unlawfully invaded. Alabama Fuel and Iron 
Co. v. Baladoni, 15 Ala. App. 316, 73 So. 205 (1916). “It is the business of the courts 
to make precedent where a wrong calls for redress, even if lawsuits must be multiplied.” 
Prosser, Torts § 37 at page 177 (1955). 


Many courts have extended recovery where the conduct causing the injury to the 
plaintiff's loved one is of a violent or intentional nature. A pregnant daughter who mis- 
carried after seeing defendant assault her father was allowed recovery on the ground 
that the defendant's intent to harm the father was transferred to harm the daughter. 
Lambert v. Brewster, 97 W. Va. 124, 125 S.E. 244 (1924). In a fact situation strikingly 
similar to Waube v. Warrington, supra, a strong dissent held that “homicide by auto- 
mobile” was a willful wrong and chose to allow recovery. Resavage v. Davis, 199 Md. 
479, 86 A.2d 879 (1952). 


A plaintiff within the zone of danger to himself has been allowed to recover for fear 
of injury to another. Bowman v. Williams, 164 Md. 397, 165 Atl. 182 (1933); Ham- 
brook v. Stokes, [1925] 1 K.B. 141. These decisions are based on the theory that 
nervous and physical reactions to fear are fundamentally identical whether fear is for 
the plaintiff's own safety or for a parent, spouse, or child. The fear for another being 
instantaneous with personal fear makes differentiation impossible. Dictum in Bowman 
v. Williams, supra, intimated that recovery should be allowed even if fear was solely for 
safety of children. 


The fact that nearly all cases allowing recovery have involved women, and for the 
most part pregnant women, raises an interesting problem of causation. Query, may a 
miscarriage result from shock or grief? The early view was that shock or fright had a 
tendency to produce miscarriage. I Thompson, Commentaries on the Law of Negligence, 
§ 156.(1901). (Quoted with approval in Whitsell v. Watts, 98 Kan. 508, 159 Pac. 401 
(1916). However, obstetrical research has resulted in the modern medical view that 
fright alone cannot cause miscarriage. See Note, 15 U. Chi. L. Rev. 188, 191 (1947). 
Another writer reasons that since fright, fear, and spontaneous abortion all occur fre- 
quently, a misleading coincidental time relationship is found when no true causal re- 
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lationship exists. Smith, Relations of Emotions to Injury and Disease, 30 Va. L. Rev. 


291 (1944). Thus, it seems that more than circumstantial evidence would be necessary 
to sustain the burden of proving that the miscarriage resulted from fright. 


Kansas has allowed recovery for bodily injury caused by mental anguish without physi- 
cal impact upon the plaintiff's person. Townsend v. Seefeld, 102 Kan. 302, 169 Pac. 
1157 (1918); Whitsell v. Watts, supra. However, the defendant's conduct in these 
cases was of a willful, wanton, or intentional nature. The Kansas court has not yet ruled 
on whether a plaintiff may recover when the defendant’s conduct is merely negligent, 
but it appears that the court would look to the physical consequences themselves and 
and allow recovery without impact. 


A question such as in the principal case, where the fear complained of is for a loved 
one, has not been decided by the Kansas court. An analysis of Kansas cases in this area 
does not aid us in predicting the probable result. It is submitted that the court should 
allow the plaintiff to recover only if the defendant's conduct is of a willful, wanton, or 
intentional nature. Also, the courts should limit recovery to members of the immediate 
family who are present and view the injury to a loved one. Thus, recovery for physical 
injury following fear for another would be limited to situations where the defendant's 
conduct was more than ordinary negligence and where the plaintiff saw the injury to 
a member of his immediate family. These are admittedly arbitrary restrictions, but would 
provide broader liability for intentional wrongs without any undue extension in cases 
of ordinary negligence. 


In conclusion, it is suggested that fright cases should be considered on their own 
merits like any other tort action. The essential question seems to be whether the de- 
fendants owed the plaintiffs a duty, violation of which caused the plaintiffs’ damage. 
The court in Waube v. Warrington, supra, seemed to indicate the desired approach when 
it suggested that the answer must be reached by balancing the social interests involved 
in order to determine how far the defendant’s duty and the plaintiff's rights may justly 


and expediently be extended. 
EDWARD LARSON. 
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CASE NOTES 


EMINENT DOMAIN—SEPARATE INTERESTS IN SAME PARCEL 
OF LAND—SEPARATE APPEALS 


The Kansas Turnpike Authority (KTA) condemned 14.73 acres of plaintiff's land 
which was subject to a farm tenancy and a lease for the production of limestone products 
and road rock. The plaintiff and the leaseholder each filed separate notices of appeal 
from the appraisement, and at the trial the KTA filed a motion to consolidate as a matter 
of law, and not of discretion, the two appeals into one action. The trial court overruled 
the motion and gave judgment for the plaintiff, which was affirmed by the Kansas 
Supreme Court in the initial hearing. However, upon re-hearing the court reversed 
itself and held that consolidation of appeals in an eminent domain proceeding is a matter 
of substantive law and not one of procedure, that all such oy es bring to the court in 
its entirety the question of the edie of the award, to be tried as a single action. 
Moore v. Kansas Turnpike Authority, 181 Kan. 840 (1957) (initially before the court 
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in 181 Kan. 51, 310 P.2d 199); followed in companion cases Collingwood v. Kansas 
Turnpike Authority, 181 Kan. 838 (1957) (initially before the court in'181 Kan. 43, 
310 P.2d 211); and Jenkins v. Kansas Turnpike Authority, 181 Kan. 862 (1957). Two 
judges dissented. 

In the original hearing the court based its decision on the language of the statute, 
Kan. G. S. 1955 Supp., 26-102, which states: “If the petitioner or the owner or any lien 
holder of record. . . shall be dissatisfied with the appraisement thereof, he shall, within 
thirty days, file'a written notice of appeal. . . ” (emphasis added). The court said the 
use of the disjunctive indicates legislative intent to afford each owner a separate trial. 

In the final decision the court followed Federal Land Bank v. State Highway Com- 
mission, 150 Kan. 187, 92 P.2d 72 (1939), where the bank was a lienholder on the 
condemned property and appealed, but the landowners did not. The question was 
whether the landowners were parties, and if not, to what measure of damages was the bank 
entitled. The court held that the appeal brings to the court the entire question of the 
sufficiency of the award, and the trial of the issue in the district court is conclusive on 
all parties, subject only to their right of appeal to the Supreme Court. 


A leading case on this issue is Kohl v. United States, 91 U.S. 367 (1875), where, in 
a condemnation proceeding to acquire property for a post office in Cincinnati, Ohio, the 
court held that the owners of different interests in the same parcel of land are not en- 
titled to separate trials to determine the value of each individual interest. Accord, Mead- 
ows v. United States, 144 F.2d 751 (4th Cir. 1944); Eagle Lake Improvement Co. v. 
United States, 160 F.2d 182 (5th Cir. 1947); cert. denied 332 US. 762 (1947); Hyde 
v. Minnesota Ry. Co., 24 S.D. 386, 123 N.W. 849 (1909); Portland v. Hirsch-Weiss 
Mfg. Co., 123 Ore. 571, 263 Pac. 901 (1928). 


The proper way of assessing compensation for property in which there are several 
separate interests involved is to take the value of the entire property as if the fee were 
in a single owner, make one award and let the several interest holders apportion it ac- 
cording to their individual interests. Bogart v. United States, 169 F.2d 210 (10th Cir. 
1948); State ex rel. Sippy v. Nee, 34 N.W.2d 121, 253 Wis. 423 (1948); State ex rel. 
McCaskill v. Hall, 325 Mo. 165, 28 S.W.2d 80, 69 ALR. 1256 (1930); Grand River 
Dam Authority v. Gray, 192 Okla. 547, 138 P.2d 100 (1943). 


In a few Kansas cases it was held that consolidation of separate causes of action was 
up to the discretion of the court; however, none of these involved questions of eminent 
domain. Railway Co. v. Hart, 7 Kan. App. 550 (1898) (an owner of livestock brought 
three separate actions to recover from the railroad for the killing of livestock on three 
different occasions, each under different circumstances); Rice & Floyd v. Hodge Bros., 
26 Kan. 164 (1881) (several lien holders sought to foreclose on the same property) ; 
Todd v. Central Petroleum Co., 153 Kan. 550, 112 P.2d 80 (1941) (an attorney brought 
two separate actions for fees, one on his own behalf, the other on behalf of himself and 
a partner). In Ortman v. Union Pac. Ry. Co., 32 Kan. 419, 4 Pac. 858 (1884), the 
court held that it was abuse of discretion for the lower court to consolidate two appeals 
from a condemnation proceeding, as it was shown that one party was not yet ready for 
trial. 


In other jurisdictions a few courts have held that owners of separate interests in the 
same parcel of land are entitled to separate assessments to determine the value of each 
individual interest. See State v. Platt Valley Public Power & Irrigation District, 147 Neb. 
289, 23 N.W.2d 300, 166 ALR. 1196 (1946); Baltimore v. Latrobe, 101 Md. 621, 
61 Atl. 203 (1905); Fluck v. Burks Co., 22 Pa. Dist. & Co. 200; United States v. Runner, 
174 F.2d 651 (10th Cir. 1949); Boston Chamber of Commerce v. Boston, 195 Mass. 
338, 81 N-E. 244 (1907), aff'd 217 US. 189 (1910) (where Holmes, J., deilvering 
the opinion of the U. S. Supreme Court, said the Constitution did not require a parcel 
of land to be valued as an unencumbered whole. It requires that a person be compen- 
-sated for what is taken from him; it deals with persons rather than tracts of land). 
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The Kansas courts had apparently never decided the specific question here involved 
prior to the Federal Land Bank case, supra; however, it has come close. Sinclair v. Mis. 
souri Pac. Ry. Co., 136 Kan. 764, 18 P.2d 195 (1933) (co-tenants and owners have a 
right to make a joint appeal); Dye v. Ry. Co., 77 Kan. 488, 94 Pac. 785 (1908) (the 
court will allow those parties not appealing to interplead to contest their right to dam- 
ages); CK.&W. Ry. Co. v. Sheldon, 53 Kan. 169 (1894) (separate interests in the 
same parcel of land cannot be separately assessed). Also in Reiter v. State Highway 
Commission, 177 Kan. 683, 281 P.2d 1080 (1955), the court held that sand, gravel 
and mineral deposits are part of the land and cannot be separately assessed. 


In some states statutes explicitly provide for appeals in condemnation proceedings, but 
in most jurisdictions the statutes are not clear on the subject and are left open to judicial 
interpretation. The principal case and its companion cases have clarified the law in 
Kansas. The court sums it up in the Moore case by saying: “Therefore it is the law of 
this state that whenever an appeal is taken to the district court under this statute (Kan. 
G. S. 1955 Supp., 26-102), either by the petitioner or the landowner or by a lienholder, 
from an appraisement made, the effect is to bring to the district court in its entirety the 
question of the sufficiency of the award, and the trial of that issue in the district court 
is conclusive on all of the parties, subject only to their right of appeal to the Supreme 

WALTER K. MYERS. 


TORTS—MUNICIPAL CORPORATIONS—LIABILITY FOR ACTS OF 
THEIR OFFICERS 


The plaintiff brought an action against the defendant Town of Cocoa Beach, Florida, 
for the wrongful death of her husband resulting from the negligence of the defendant's 
jailer. The deceased was incarcerated in the city jail for intoxication. The jailer left the 
premises unattended and during the night the cell filled with smoke and caused the 
plaintiff's husband's to suffocate. Upon motion, the city court dismissed the widow's 
complaint. This motion was sustained by the circuit court of Brevard County. The 
Supreme Court of Florida reversed the judgment stating that lifting the veil of immunity 
from municipal corporations is not a flagrant disregard for the principle of stare decisis, 
but merely the restoration of an earlier rule making municipal corporations liable for 
the negligence of their officers in carrying out governmental functions as held in Talla- 
hassee v. Fortune, 3 Fla. 19 (1850). Hargrove v. Town of Cocoa Beach, 96 So.2d 130, 
(Fla. 1957). 


At first blush, the Florida court’s ruling would appear to be a usurpation of the legis- 
lative power. However, the Fortune case clearly distinguishes the Florida position on 
municipal immunity from the contrary common law rule which had its origin in the 
Men of Devons Case, 2 T.R. 667, 100 Eng. Rep. R. 359 (1778). The latter case dealt 
with the negligent maintenance of a bridge by an unincorporated county. Immunity was 
upheld because the king at that time was considered infallible and could do no wrong, 
also because the county was unincorporated. Such a political structure, being without 
corporate funds, would have no means of paying a judgment and to hold it liable would 
impose vicarious liability on all of its citizens. 

In the Fortune case, the Florida court denied immunity for negligence in maintaining 
a defective street and established the rule of municipal liability for the torts of officers. 
Here, as in the principal case, the court denounced the now antiquated principle that the 
king can do no wrong, which has been propagated and carried over into our society. 
Thus, it is found in the majority of the jurisdictions that municipalities are immune 
from liability for the tortious conduct of their officers. 


Because the idea that the king can do no wrong is an outmoded, archaic principle 
and municipalities are financially designed with corporate funds, the Florida court in 
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the Fortune case, in 1850, established the rule that was revived in the principal case. 
It is interesting to note that the Fortune case, between 1850 and 1957, was never over- 


ruled. 


During the interim of 100 years between the Fortune case and the principal case, 
many incongrtuities arose in the area of municipal immunity. Immunity was granted when 
a jailer assaulted a prisoner with a blackjack. Brownlee v. City of Orlando, 157 Fla. 524, 
26 So.2d 504 (1946). But, a city was held liable for an inmate who contracted a disease 
in a city jail. Kennedy v. City of Daytona Beach, 132 Fla. 675, 182 So. 228 (1938). 
If a police officer driving an auto negligently strikes a citizen, the municipality is liable. 
City of Avon Park v. Giddens, 158 Fla. 130, 27 So.2d 502 (1946). However, if the 
officer got out of that same car and assaulted a citizen, immunity shrouds the city. Miami 
v. Bthel, 65 So.2d 34, (Fla. 1953). 


Where liability has been held to lie it has been done under the doctrine of respondent 
superior. In Florida, as in other jurisdictions, no liability lies for negligence in the execu- 
tion of legislative or judicial functions of the municipality. Hargrove v. Town of Cocoa 
Beach, supra. 


Most states seem to grant or deny recovery on the basis of the activity which gave rise 
to the injury. The general rule is that for negligence in the execution of governmental 
functions, recovery is denied, while recovery is granted for negligence in the execution 
of proprietary functions. Rice v. Portland, 141 Ore. 144, 7 P.2d 989 (1932), Matthews 
v. Port Utilities, 32 F.2d 913 (E.D. S.C. 1929), Hagerman v. Seattle, 189 W. 694, 66 
P.2d 1152 (1937). The difficulty here apparently has been in distinguishing between 
the two. In California the operation of a power plant has been held to be a proprietary 
function. Davoust v. City of Alemeda, 149 Cal. 69, 84 P. 760 (1906). The burning 
of rubbish swept from the streets has been held proprietary in nature. Roumbous v. 
Chicago 332 Ill. 70 163 N.E. 361 (1929). The maintenance of a faulty sewer catch 
basin was held to be a governmental function. Rogers v. Meriden, 109 Conn. 334. 146 
A.735 (1929). The negligent operation of a fire truck that struck a parked car was held 
to be a governmental function. Richardson v. City of Hannibal, 330 Mo. 39, 50 S.W.2d 
648 (1932). Yet, municipal corporations have been held liable for the negligent opera- 
tion of fire trucks because it was considered a proprietary activity. Kaufman v. Talla- 
hassee, 84 Fla. 634, 94 So. 697 (1922). In contrast to the burning of street rubbish case 
above, the grading of streets has held to be a governmental function. Densmore v. City 
of Birmingham, 223 Ala. 210, 135 So. 320 (1931). As is the operation of a garbage 
truck. Manguno v. New Orleans, 155 So. 41 La. (1934 App.). A city was held immune 
for the negligent operation of a motorcycle by a police officer on duty even though Sec. 
132 of the California Motor Vehicle Act denies protection to the driver of any police 
or fire vehicle, or any employer or principal, for the arbitrary exercise of the right of 
way granted to emergency vehicles by the Act. Harding v. City of Hawthorne, 114 C.A. 
580, 300 P. 42 (1931). It is obvious that a broad twilight zone exists between the terms 
Governmental Functions and Proprietary Functions, and that courts, as a practical matter, 
are hesitant to deviate from the common law rule set out in the Men of Devons Case, 
supra, which is conceded to be the forerunner of our common law immunity theory. 


The majority of the cases seem to indicate that governmental functions are those 
involving the police regulation, public health, prevention of fire, care of the poor and 
education of the young. Proprietary functions seem to be those quasi-private in nature. 


Kansas follows the majority of the states. For the negligence of employees in a gov- 
ernmental capacity, the city is immune. For proprietary activities, the city is held liable. 
A city was held immune for the tortious act of its marshal, the court saying he was a 
servant of the state and thus granted to the city the same measure of immunity granted 
a state. Petis v. City of Lindsborg, 40 Kan. 654 (1889). In Warren v. Topeka, 125 
Kan. 524, 265 P. 78 (1928), immunity was granted for negligence in the operation of a 
swimming pool, because it was a governmental function. A city was held immune for 
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the negligence of its officers in permitting an auto race to be held on the streets, claim- re 
ing the immunity due the state because it was an agent of the state. Rose v. City of e 
Gypsum, 104 Kan. 412, 179 P. 348 (1919). A city was held immune for the negligence te 
of its employees in the operation of a city owned automobile, because they had been f 
hired to paint curbing which was held to be governmental in nature. However, recovery ¢ 
is granted for the negligent maintenance of streets and sidewalks. City of Atchison v, € 
King, 9 Kan. 550 (1872). Miller v. City of Eudora, 30 Kan. 494, 2 P. 685 (1883); k 
Loftin v. Kansas City, 164 Kan. 412, 190 P.2d 378 (1948). 

An interesting historical note which partially explains the difference between Kansas ¢ 
and Florida in the area of municipal immunity is the fact that the common law of Eng- f 
land was adopted in Florida prior to 1778, when the Men of Devons case was decided. ( 


Miami v. Bethel, supra. Kansas adopted English common law nearly a century later, after 
that decision. Kan. G. S., Ch. 77, Art. 109 (1949). 

It would seem that Florida was justified in its ruling in the principal case. It isn’t a ’ 
violation of the rule of stare decisis, an encroachment upon the legislative function, or | 
contrary to the common law as adopted. As pointed out, there is a distinction between i 
the Men of Devons case and the early Florida Fortune case. Throughout the United 
States, jurisdictions have attempted to set up standards controlling municipal immunity. 
There is a great deal of inconsistency and uncertainty as to where the veil of immunity 
ends and liability begins. 

Perhaps the action of the Florida Supreme Court is an indication of a trend long de- 
manded by a progressive legal system. 

JOHN C. Fae, 3L. 


CRIMINAL LAW — PRE-TRIAL DISCOVERY — INSPECTION OF 
PROSECUTION'S DOCUMENTS (FEDERAL AND STATE LEVEL) 


Defendant, Jencks, was convicted for filing a false non-Communist affidavit required 
by Section 9(h) of the Taft-Hartley Act. 29 US.C. §159(h) (1952). In the trial 
court the bulk of the Government's evidence was the testimony of two witnesses, Matusow 
and Ford. Matusow and Ford were members of the Communist Party prior to, and after 
the time the defendant Jencks submitted a non-Communist affidavit. During the period 
of 1946-1950 (when Jencks filed the affidavit) Matusow and Ford were paid under- 
cover agents for the F.B.I. Oral and written reports which covered the activities of the 
Communist Party and of the defendant Jencks, served as the basis of Ford’s and Matu- 
sow’s testimony in the trial court. 


During the trial, defendant made a motion requesting the court to have the Govern- 
ment produce (for defense counsel) the reports of Ford and Matusow. Defendant wanted 
these reports to impeach Ford and Matusow, in case there was an inconsistency between 
the testimony and the reports. 


The Government opposed this motion on the grounds that defendant had not shown 
an inconsistency between the testimony and the reports, citing United States v. Shelton, 
205 F.2d 806 (Sth Cir. 1953) and Gordon v. United States, 344 U.S. 414 (1952). The 
trial court overruled defendant’s motion relying on Shelton and Gordon. The Court 
of Appeals for the Fifth Circuit affirmed the conviction. United States v. Jencks, 226 
F.2d 540 (Sth Cir. 1956). 


On appeal held: reversed, because defendant, to examine the reports of the Govern- 
ment witnesses, need not show an inconsistency between the witnesses’ testimony and 
the desired reports. Jencks v. United States, 353 U.S. 657 (1957). The Supreme Court, 
speaking through Justice Brennan, held: that the court below erred in its interpretation 
of the Gordon case, supra, by requiring the defense counsel to show an inconsistency 
between the reports and the witnesses’ testimony. The Supreme Court said, in interpret- 
ing Gordon, that, “For production purposes, it need only appear that the evidence is 
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relevant, competent and outside of any exclusionary rule.” 353 US. at 667. The-Gov- 
ernment, not the .trial judge, must decide, in criminal cases, if documents relating to 
testimony of Government’s witnesses are to be brought out into the open (to the de- 
fense counsel) and try for a conviction, or keep the documents secret and dismiss the 
charges against the defendant. 353 US. at 669. Justice Clark (dissenting) said, “the 
Court has opened Government files to the criminal and thus afforded him a Roman 
holiday for rummaging.” 353 US. at 681. 


The effect of the Jencks ruling is to give to the defense counsel, by-passing the court's 
discretion to weigh the interests of national security and of the accused, all secret docu- 
ments and papers relating to the testimony of Government's witnesses. See, Cleary, 
Criminal Law, 46 Geo. L. J. 180 (Fall 1957), 71 Harv. L. Rev. 112 (1957). 

There was no discovery in criminal cases at common law as pointed out in United 
States v. Shores, 174 F.2d 838 (8th Cir. 1949). Pre-trial discovery (at Federal level) 
was permitted before the passing of the United States Code of Criminal Procedure in 
June, 1948. 18 U.S.C. § 3001 (Supp. 1952). After the court denied defendant’s motion 
to obtain papers held by the Government, the court ordered the papers impounded in 
a clerk’s office so both, the defendant and the Government, could have access to the 
papers. United States v. Goedde, 40 F. Supp. 523 (ED. Ill. 1941). Defendant was 
charged with sending a threatening letter through the mails. The defendant was not 
only permitted to examine the letter, but he also was allowed to examine the box and 
its _— in which the letter was mailed. United States v. Warren, 53 F. Supp. 435 
(1944). 

Both the Warren case, supra, and the Goedde case, supra, were decided before the 
United States Code of Criminal Procedure was enacted in 1948. Rules 16 and 17(c) 
of the Code limited pre-trial discovery at the Federal level. “Federal criminal rule 16 
permits discovery only of documents obtained by seizure or by process and so is in- 
applicable to statements made voluntarily to the Government.” “Rule 17(c) permits 
pre-trial inspection of subpoenaed materials, but is applicable only to material admissible 
in evidence.” See 71 Harv. L. Rev., supra. 

Example of pre-trial discovery becoming more limited after 1948: defendant, Shores, 
was denied a copy of his confession taken down by the Government. Shores was con- 
victed, on his wife's testimony, for violating the Mann Act. United States v. Shores, 
supra. Sufficient foundation to allow inspection of Government's records by defendant, 
when a Government witness, during the trial, admitted that his testimony was in con- 
ttadiction to his reports given to the Government. United States v. Gordon, supra. 

Fifth Circuit (before the Jencks rule was codified by the Criminal Code amendment, 
infra, September, 1957) in a narcotics prosecution, refused to follow the Jencks rule 
because, “it was pure dictum and an improper amendment of the Federal Rules of 
Criminal Procedure.” Indiviglio v. United States, 26 U.S.L. Week 1071 (US. Oct. 31, 
1957). 

In Federal District Courts there are opposite views in the interpretation of the princi- 
pal case. Defendant can obtain pre-trial discovery of prospective witnesses’ statements. 
United States v. Hall, 153 F. Supp. 661 (W.D. Ky. 1957). Defendant cannot have r 
trial discovery of prospective witnesses’ statements. United States v. Grossman, 154 F. 
Supp. 813 (1957). 

The principal case has been cited as authority for pre-trial discovery at the state level. 
Defendant, charged with first degree murder, was denied pre-trial discovery of state- 
ments of prospective witnesses in possession of the Attorney General, police reports 
made in course of investigation, or inspection of results of polygraph test, blood tests 
and fingerprint examinations. The Superior Court of Delaware said, that due process 
does not require this type of pre-trial discovery and the ruling in Jencks only permitted 
inspection of records when the inspection might serve to impeach prosecution's wit- 
nesses (when the testimony of the witness and the records disagreed). State v. Thomp- 
son, Del., 134 A.2d 266 (1957). 
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There is no Kansas case in point with the Jencks case. The Kansas Supreme Court has 
held that the defense counsel may, in some instances, examine documents, during the trial, 
held by the prosecuting attorney in criminal cases. Defendant was convicted for vio- 
lating Kan. G. S. 1935, 21-2146, the prohibitory liquor statute. On appeal held: reversed, 
because the trail court erred when defense counsel’s motion to examine the F.B.I. docu- 
ment, used by the county attorney in cross-examination of defendant, was denied. State 
v. Stephens, 168 Kan. 5, 209 P.2d 924 (1949). 


Kansas follows the common law tule of no pre-trial discovery in criminal cases. De- 
fendant was charged with murder in the first degree of her husband. Before trial de- 
fendant, basing her motion on the adoption clause of Kan. R. S. 1923, 62-1413, sought 
pre-trial discovery of letters she had written her husband and another man. The District 
Court sustained defendant’s motion. County attorney refused to comply and on appeal, 
held: reversed, on the grounds that the adoption clause of 62-1413 is not that inclusive 
to cover papers held by a county attorney in a criminal action. State v. Jeffries, 117 Kan. 
742, 232 Pac. 873 (1925). Defendant convicted for violating Kan. G. S. 1935, 21-907 
(crime against nature). On appeal, held: affirmed, because there was no error when 
defendant was not permitted to examine, before trial, the statements of four boys (parties 
in the crime charged against defendant) made to the county attorney. State v. Badders, 
141 Kan. 683, 42 P.2d 943 (1935). Supreme Court cited Jeffries, supra, as authority 
in not permitting pre-trial discovery in criminal cases. 


For a case contra, see: State v. Hinkley, 81 Kan. 838, 106 Pac. 1088 (1910). De- 
fendant was convicted of murder in the first degree. Defendant alleged as error the 
denial of his motion to examine, before the trial, the transcript of the testimony taken 
at the coroner's inquest. On appeal, held: affirmed. In dissenting, Justice Smith thought 
the defendant should have been permitted access to the transcript of the coroner's in- 
quest. This transcript, a public document required by law to be on file in the county 
clerk’s office, was in the possession of the county attorney. 


In Jeffries and Badders, supra, the Kansas courts show almost conclusively to what 
extent pre-trial discovery is allowed in criminal cases in Kansas. The dissenting opinion 
in Hinkley, supra, is probably attributed to the fact that the papers sought by defendant 
were required by law to be available to the public. This was not the case in Jeffries and 
Badders. 


Congress has passed a law limiting, to some degree, the effect of the Jencks ruling. 
This new law gives the court the right to have an in camera inspection and delete all 
irrelevant secret matter, limits kinds of statements obtainable and the court may strike 
the testimony of the witness if the Government refuses defendant's request for inspec- 
tion. 18 US.C.A. § 3500 (1957). 


It is submitted that the principal case did not “open the doors” of the F.B.I. files to 
all criminals. The result of the Jencks ruling allows impeachment of witnesses when 
their testimony and reports are inconsistent. The principal case brought forth legisla- 
tion which gives the court the power to inspect and remove, all irrelevant secret parts 
from a requested document before the document is given to the defendant. 


ELDON K. EISENHOUR, 2L. 


MALPRACTICE—LIABILITY OF OPERATING SURGEON'S 
EMPLOYER 


~The plaintiff brought a malpractice action against the estate of a specialist in surgery, 
though the surgeon had not actually performed the operation. The defendant had 
the plaintiff's doctor and had made all the arrangements to have the operation performed. 
The trial court directed a verdict for the defendant. The Supreme Court, on a 5 to 2 
decision, reversed and held, the fact that a sponge was left within the body of the plaintiff, 
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at the point of incision, and the incision was closed, established a prima facie case of 
igence: however, as to the defendant there remained three questions of fact for the 
jury: (1) Whether the specialist (defendant) furnished the proper degree of skill and 
care to his patient, (2) whether the evidence showed that there was a surgeon and 
tient relationship, (3) if the evidence established the proximate cause of the injury 
and resulting damages. Rule v. Cheeseman, 181 Kan. 957, 317 P.2d 472 (1957). 


The problem in the principal case, unlike most malpractice actions where a sponge 
has been left within the body of the patient, is one where the specialist did not perform 
the operation. The doctor who performed the operation was a trainee of the defendant. 
There was evidence to the effect that the defendant was in the operating room during 
the operation and had the authority to take over the operation at any time he saw fit. 
The court held that in light of this evidence the trial court could not rule as a matter 
of law, that the defendant was not responsible for the negligent act of the operating 
surgeon. The elements of respondent superior were present. 


The question of liability imposed upon one doctor for the negligence of another 
doctor is answered by applying the rules of agency, master and servant, or the doctrine 
of respondent superior. Smith v. Beard, 56 Wyo. 375, 110 P.2d 260 (1941). Where 
one doctor performs the operation under the direction and with the assistance of another 
surgeon they are co-actors, and hence joint tort-feasors, and each is liable for the entire 
damages to the patient. Valdez v. Percy, 35 Cal.2d 338, 217 P.2d 422 (1950). 


By stating the above rules the problem is not completely solved. The rule of respondent 
superior does not apply where the patient consents to the substitute doctor. Where the 
doctor who was first engaged is unable to attend the patient, he will not be liable for 
the negligence of a substitute, if he exercises ordinary care in selecting him. Moore v. 
Lee, 109 Tex. 391, 211 S.W. 214, 4 ALR. 185 (1919); Gross v. Robinson, 203 Mo. 
App. 118, 218 S.W. 924 (1920). 


The courts have generally held that the surgeon was responsible for the negligent 
acts of those assisting him in the operation. Ales v. Ryan, 8 Cal.2d 82, 64 P.2d 409 
(1936). Where nurses and interns, who are general employees of the hospital, are 
negligent while they are under the control and supervision of the surgeon, the surgeon 
is liable for their negligence. In the case of Aderhold v. Beshop, 94 Okla. 203, 221 Pac. 
752 (1923), the operating surgeon was held liable for the negligent act of the nurse. 
The nurse set a pan of hot water on the feet of the patient, burning the patient severely. 
This was done while the patient was on the operating table and under the anesthetic. 
However, the court held in Hallinan v. Prindle 12 Cal. App.2d 656, 62 P.2d 1075 
(1936), that the surgeon was not liable for the acts of the nurse. The nurse had negli- 
gently prepared a drug for the surgeon’s use; this holding was made in the light of 
evidence that the drug was made under the control of the hospital and not under the 
control of the surgeon. 


The question of liability revolves back to the issues of fact. Was the negligent party 
within the supervision and control of the defendant when the negligent act occurred? 
Ybarrs v. Spanyard, 25 Cal.2d 486, 154 P.2d 687 (1944). The nurse was held to be 
within the employment of the hospital: see, Cavero v. Franklin General Benev. Soc., 36 
Cal.2d 301, 223 P.471. (1950). 


There are two views as to negligence, that the courts have followed, where a sponge 
has been left within the patient’s body during an operation. The first rule as set down 
in McCormick v. Jones, 152 Wash. 508, 278 Pac. 181, 65 ALR. 1019 (1929), holds 
that a surgeon is negligent as a matter of law where, in performing an operation, he 
leaves a sponge in the wound, and there is no possibility of any good resulting therefrom. 
The case of Ault v. Hall, 119 Ohio St. 422, 164 N.E. 518, 60 ALR. 128 (1928), held 
that the removal of surgical sponges is part of the operation contracted for. The courts 
which follow this rule hold that the leaving of a sponge within the patient is negligence 











236 The JOURNAL 


se.. The second view, followed by the principal case, is the majority view. This view 
holds, where the surgeon has left a sponge within the body of the patient, a prima facie 
case of negligence is established. Therefore, in the states which follow this rule, the 
surgeon has. rebutted the presumption of negligence with evidence that he had reason 
to believe that the sponge was left within the body of the patient, and that the patient 
would not have lived if the search had been continued. The surgeon is not liable for 
an error in judgment. Rayburn v. Day, 126 Ore. 135, 268 Pac. 1002, 59 ALR. 1062 
(1928); Davis v. Kerr, 239 Pa. 351, 86 Atl. 1007 (1913). 


The Kansas Court in Russell v. Newman, 116 Kan. 268, 226 Pac. 752 (1924), held 
that the patient was entitled to compensatory damages, where the surgeon was found 
negligent because a sponge was left within the patient; notwithstanding evidence that 
no injury resulted to the patient. Because the jury had awarded damages of only one 
dollar the case was remanded. This is the only sponge case other than the principal case 
that has been before the Kansas Court. 


For the patient to recover damages from a specialist in surgery because of alleged 
malpractice, the patient must show: (1) That there was negligence, (2) if there was 
negligence and it was not the negligence of the defendant, that the elements of respondent 
superior ate present, making the defendant responsible for the negligent act. As in the 
principal case where a sponge has been left within the patient, the better view holds 
that a prima facie case of negligence is established. This rule would not hold a surgeon 
liable for making the decision that the patient would not live if the search for the sponge 
was continued. Where negligence is found and it is not the act of the defendant, if the 
elements of respondent superior are present, there are the same reasons to hold the 
defendant (master) liable for the acts of his servant as in any other case. 

RICHARD V. Foore, 3L. 
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White, Fry and Allison is one of the 
newer firms in Wichita, with a new office 
in the Socony Building. The new office has 
a much larger spread, and a better eye a 
peal, than the other office in the Derby 
Building. 

Morris, Lang, Evans and Brock have a 
new office. They have taken the whole 
upper floor of a building where Jenkins 
Music Store was, and remodeled the upper 
floor to suit their needs, with a private 
room for each man’s secretary adjoining his 
office. This is quite a modern law office— 
a busy one, too. 

The Mid-year Meeting of the State Bar 
Association at Wichita on October 24 had 
about the usual tempo. The usual Wichita 
hospitality, coupled with the meeting, made 
a nice day of it for all in attendance. 

Bob Martin of the Collins, Hughes, Mar- 
tin and Pringle firm has just returned from 
a trip around the world. I don’t think he 
did it in eighty days. Anyhow, he told the 
W.B.A. on November 4 of his trip to the 
different countries, and some of the politi- 
cal and economic situations he encountered. 
The reports about his talk were all enthus- 
iastic. Ollie Hughes made a similar trip to 
Russia a year ago. Sort of world travelers, 
these guys. 

Johnnie Frank of Wichita was nomi- 
nated and elected a member of the Inter- 
national Academy of Trial Lawyers. I am 


not familiar with this organization. I don’t 
know what to say about it. Sounds good— 
must be good, or Johnnie would not want 
to be connected. 

Big doin’s in Wichita November 18 and 
19—the Bar meeting will be an evening af- 
fair, with a conducted tour through the 
Boeing plant, with dinner at the Boeing 
cafeteria. Then November 19 the legal 
secretaries will give the bosses a “nite out”; 
this to be at the Elks Club. The night out 
is on the “gals”—this ought to be 

Ronald Wilkinson has just come down 
in the last group taking the Bar in June, 
going in with his father, with offices in the 
Bitting Building, Wichita. 

Charlie McCarter has just gone in the 
Weigand-Curfman office at Wichita. Char- 
lie is the latest addition, and in order to 
accommodate him, they moved down the 
hall about 30 feet, and have a new glass 
door entrance and a new reception room. 
They, too, are remodeled, redone, revamped, 
and are otherwise in fine shape, and last 
but not least, Larry Weigand has a son, as 
well as a son of Claude Depew, both com- 
ing down next summer to join the firm. 

Dick Shaw of Hiawatha has an office in 
Sabetha one day a week—Dick goes down 
on Thursday. He says it gives him a chance 
to meet new people and broaden his large 
acquaintance. 

Paul Bailey is locking up the old office 
after about 40 years. He sold out the equip- 
ment, and took his statute book and type- 
writer home with him. He told me that 
when it was warm he would practice off 
the front porch, and in the winter when it 
is cold maybe he will go south. Good luck, 
Paul. 

P a Galloway and Ed Weigers have 
‘ormed a ership at Marysville. This is 
not new, but I just found out about it— 
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hence the late mention. One thing neither 
one told me—Mrs. Galloway runs the ab- 
stract end of the office, and I assume, too, 
she is no little member of the firm. 

During a severe storm, the wind blew 
the roof off the building Bob Ferguson 
offices in at Marysville. The water poured 
in, soaking the furniture and a good many 
books. When the water receded and fi- 
nally dried out, everything was out of shape 
—even Bob hasn't gotten normal again. 

Bill Shaffer of Frankfort had a remodel- 
ing job. The stairs have been “repainted,” 
and the steps and floors relaid. It’s an old 
building, well put up to begin with, and 
the remodeling makes a new building out 
of it. He just finished this, then started on 
a new home. The latter was in the ad- 
vanced stage. I think by now Bill has 
moved in. Contracting should have been 
your “fort,” Bill. 

Bob Davis of Wichita has just been re- 
elected to a five-man national executive 
council of the Alpha Kappa Lambda Fra- 
ternity at Estes Park, Colorado—the last 
meeting place of the council. Bob also edits 
the national magazine called “Logos.” 

Lucille Flinn and Ralph Brock bought a 
steer at the fat-cattle show in Wichita re- 
cently. This is the main course at the 
Christmas party the Bar throws every year. 
When Lucille told me about it, I wasn’t 
too sure whether she had the general ap- 
petite of the Bar in mind, or whether sym- 
pathies were with the 4-H boy who raised 
the critter. Anyhow, her judgment on food 
business approaches that of a “gourmet” 
—so say the Bar she feeds on meeting days. 

Herk Morris had a seminar at Emporia 
November 1 and 2, held at the teachers 
college. Seems the National Association of 
Professional Photographers is inclined to- 
ward a more liberal attitude on the part of 
the courts permitting photography of trials 
as they proceed. Some, I guess, advocate a 
TV relay. Seems they have portable units 
now that can stage a TV presentation from 
most any place. I haven’t seen Herk since 
the seminar, and have no report on the 
meeting. If Herk was there, they all heard 
him. 


Tom Medill is with John Cunningham at 
Seneca. John has gotten straightened out 
after a couple of years of indisposition—I 
think he is now back on full time. 
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John Schovee is with Doc Hughes at 
Manhattan, so I am informed. 

The Central Kansas Bar met at Abilene 
October 11. I guess some 90 members were 
there. Bert Stavely and Harry Crane talked 
on several interesting subjects, then there 
was a tour through the Eisenhower Museum 
that was as interesting as it was new for 
Kansas. The Abilene Bar put on a good 
party, and, as usual, the hospitality was 
only exceeded by the way it was dispensed. 
All of the Abilene Bar outdid themselves 
to make us feel at home. 


The condemnation commission, com- 
posed of Walt Urban, Jack Quinlan, and 
George Templar, along with the govern- 
ment attorneys, Addison West and Chuck 
Ward, descended on the eating house in 
Eureka the other night. They looked as 
though they had measured and evaluated 
the land the hard way—they said they were 
hungry, which I was inclined to believe. I 
am glad Tom Forbes, Phil Miller, and yours 
truly got fed before they arrived. 

Independence had quite a bit of news, 
current events, and incidental happenings 
the last few eeks. First, Tom Crossan moved 
out of the courthouse as county attorney to 
open his own office, a ground floor loca- 
tion, and a newly redone office. Glenn 
Tongier is county attorney-elect. Dave Scott 
went in as probate judge, and Tom Scovel 
as city judge. Earl Hogins is associated with 
Walt McVey. Down in the south half of 
the county, Coffeyville, Walt Keith died in 
September. Paul Lamb had a siege at Hal- 
stead, in the hospital. Clem Hall and Roy 
Kirby are moving to a new office very 
soon. Aubrey and Mrs. Neale took me out 
to the Country Club for dinner, after Dal- 
las Knapp and I sold Walt Keith's law 
books. I had a busy day in Montgomery 
county, and only saw half of the Bar. 

Ed Coughlin of Paola died September 2, 
and Bob is in the hospital at Paola as this 
is written. The brothers were together for 
a long time—a aay of 50 years. I 
am not too sure, but as I remember, neither 
one ever married. 

Art Stanley came to Wichita September 
30 for a full dress rehearsal before the 
W.B.A. The gold fish inspection went over 
big. The Bar approved of him in wonder- 
ful acclaim, but some wag in the office at 
Kansas City, Kansas, thought Art might 
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need a little reference, in the event some- 
one wanted to ask a legal question, so they 
forwarded ahead a bunch of Midwestern 
Decisions, mimeographed on wrapping 
paper and tied up with binding twine. Art 
ee it off very cleverly by saying he had 
“vitimetized”—of course it eventually 
gave rise to the supposition “I done it.” 

Bill Farmer, ex-U.S.D.A., is now a mem- 
ber in good standing, and in a new office 
as well, of the firm styled Smith, Shay, 
Farmer and Wetta. 

Ben Forney is a recent addition to Over- 
land Park. He offices with Bill Gray in the 
Trail Building. Another new member of 
the community, although not new in the 
practice, coming over from Missouri to 
office in the Trail Building, is Ed Baker. 
May I hang out the welcome sign and wish 
them luck. 

Judge Harvey died at 88 years of age at 
the home in Topeka on September 28. His 
wife had preceded him some three or four 
years. I got quite well acquainted with 
Judge Harvey while he still struggled with 
the general law practice in Ashland, and 
that goes back a good while. 

Bob Gowdy moved from the upstairs, 
where he had since moving out on the 
highway, to a downstairs location in the 
same highway location—he has gone su- 
burban. This at Salina. 

Eric Jernberg and John Altenborg saw 
the evil of their ways. The marriage floun- 
dered on the rocks of duplication, or some- 
thing. Anyhow, both boys are alone—sep- 
arate offices—and each doing as well or 
better. This at Lindsborg. 

Rudy Barta and John Weckel sort of got 
dealt out of the main line, and moved off 
the four corners over on the other street in 
Salina. I think both boys missed the main 
street traffic. Anyhow, they are now back 
over the Planters Bank, and on the main 
street. 

Oren Gray of Parsons, long an unde- 
cided quantity in the practice, finally saw 
the light of day and returned to his first 
love. The clip says he sold the abstract 
business, and remodeled the lobby of the 
Wick Hotel. What else happened, Oren? 

Ratner, Mattox and Ratner—the guiding 
hand of the head of the house, the integrity 
and reliability of the lady, and the accom- 
plished personality of Darb, all make the 


wheels go. They lost six and gained six— 
six went out, and six came in. The world 
is like that. One of those who came in was 
Jim Barr, son-in-law of Cliff Pugh, long 
one of Wichita’s better known lawyers, who 
knew the Supreme Court would go Demo- 
cratic, hence he made no effort to win. 

Dick Barnes is another up-and-coming 
youngster, who formerly resided at Pratt, a 
son of Ed Barnes, long probate judge of the 
county. In the early days when Ed first 
opened shop in Pratt he needed Kansas Re- 
ports. There were about 95 volumes out 
then, and he and I agreed to trade a set of 
Kansas for a Dodge roadster—quite the 
thing in those days. I had the books, but 
Ed couldn’t get the car started. Our trade 
was off right then. I could write a book on 
Ed Barnes. He was a character. 

Frank Hylton is another boy who hails 
from Arkansas City, Cowley county. Things 
ain’t what they used to be in Cowley county. 
The old ones can’t, and the young ones 
don’t—so said Gus Roberts. 

Townsend, Jandera, Hope and Honey- 
man is the last word on the firm over in 
the Town House. Bill Townsend is touring 
parts of Europe as this is written. Town 
House is the newer hotel in Topeka, a 
block west of the Jayhawk. 

Judge Cassius Clark died at his home in 
Peabody in the summer. Judge Clark was 
in his 90’s, and I think had one of the 
records for continued service on the bench. 
I have forgotten the years. The last time 
I saw him, he confided that a half drink 
did him as much good as a whole one 
used to. 

John Wilkinson is a newer member in 
with Snattinger, Fisher and Patterson, with 
offices in the First National National Bank 
Building in Topeka. Snatt was stumbling 
around with a severe cold last time I saw 
him. I hope he is over that by now, and 
going again. Dave, I haven't seen in years 
—he must be around. 

Bill Stokes is the new man in Salina, and 
at present is with Clarence King at 119 
South Santa Fe. Bill has been there since 
he took the Bar in June. 

Beldon Bowen has 32 volumes of Kansas 
Reports for sale—181 back. The books can 
be seen at his real estate office in Con- 
cordia. Anyone interested write him a let- 
ter. 
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Dallas Cordill of Osborne built one of 
the best looking ground floor offices I have 
seen. The outside is ribbon stone, and the 
inside is a paneled affair from front to 
back—it is really a desirable place to work. 

Don Gregory has gone back to Osborne, 
and currently he is with his father—Omar 
—I think under the firm name of Gregory 
and Gregory. 

Lou James has taken over the Harve Mc- 
Caslin office under a working arrangement 
with Wayne McCaslin, who also maintains 
an office at Stockton. I understand Wayne 
spends one day a week at Osborne. 

Mts. W. D. Vance, whom I met one 
night in Concordia, requested me to extend 
her regards and best wishes to all the friends 
she made while W. D. was president of the 
Bar, and especially the ladies. 

Some fellow at Goodland built a very 
attractive ranch house across the street from 
the courthouse. He then decided to go to 
California. Elmer Euwer bought the place, 
and made an office out of it. It, too, has all 
the advantages of a ground floor location 
and a home as well. 

Tom Oglevie is the new boy at Good- 
land. I think his home was at Kansas City, 
Kansas, where his father is a practicing 
physician. 

Sam Lowe and Keith Willoughby are 
moving to a new office as of December 1 
in Colby. This gives them more room, which 
they need to expand—business is good out 
there since Sam is devoting full time. 

Frank Horton of Goodland, with his 
wife, went to the World’s Fair in Brussels. 
On the way home, Frank had a heart attack 
at Nice, France, where he died. He had 
been at Goodland over 50 years, and was 
81 years of age, and still going strong as 
when he was 51. 

Concordia is building a new courthouse 
on the old site. From the street it looks 
bigger and more pretentious than the 
Wichita job, which is not any small affair. 
Concordia can be proud of this new one. 

Tom Kennedy has opened an office for 
the general practice in Salina, in the United 
Building. Tom’s father is Jack Kennedy of 
Kennedy and Coe, accountants, also in Sa- 
lina and in the same building. 

Willis Crowther and Morris Johnson, 
who have been together for some 15 years, 
made some changes. Morris Johnson and 
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Harold Chase went together. Willis took 
in his son, Harold, under the firm name 
of Crowther and Crowther. Joe Crowther, 
another son, is still officing with Horace 
Santry in Salina. 

I saw Art and Ted Relihan in Phillips. 
burg trying a lawsuit one day recently. It 
was good to see them, particularly Art. I 
see Ted occasionally, but Art keeps busy 
farming—as well as practicing law. He is 
not in the office too much. Terry was in 
Chicago, or was leaving that night for 
Chicago. 

Dan Hopson has moved his office in 
Phillipsburg, and could not be found. Nor 
could I find Frank Hahn. Someone told 
them I was in town. They evidently heeded 
good advice and hid out. Incidentally, Don 
is back in the office he started in back in 
about 1918 or 1920. 

Silks and Silks is a new firm in Kansas 
City, Missouri. Both brothers are K. U. 
boys, and both live in Kansas. They have 
recently opened a new office in the Union 
National Bank Building. 

Guy Stanley of Kansas City, Kansas, has 
also come back to the first love. The clip 
I have says he has devoted 35 years to the 
Union Pacific, as assistant to the president. 
He and his brother, A. J., now retired, had 
a two-man office in the Brotherhood Build- 
ing. I sold them an L.R.A. Guy and Joe 
McDowell have formed a ership, with 
offices in the Huron Building, 1 Kansas City, 
Kansas, for the general practice of law. 

Dick Reid is with Tom Finigan, Hap 
Hayward, Clark Tucker, and Joe Poizner, 
all in the Bennett Building at Kansas City, 
Kansas. Dick is the latest addition to the 
office. 

Doris Yendes, one of five young ladies 
in the law business in Kansas City, Kansas, 
has just come down from Kansas City Uni- 
versity. She is associated with Ross and 
Wells in the Huron Building, as of about 
July 1. 

Harry Ellis has opened an office at 5432 
Johnson Drive, Mission, Kansas. I have a 
clip from the Overland Park Herald giving 
him quite a send-off. 

George D. Wagstaff has opened an of- 
fice with Bob Tilton at 544 New England 
Building, Topeka. They report some busi- 
mess and many prospects for an office 
opened 60 days. ei 
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- Harry Robbins left Ora McClellan to go 
with the Mountain Iron and Supply Com- 
pany, with offices in the Rule Building at 
Wichita. Jerry Michaud has also opened 
up on his own, in the Beacon Building. 

Hunter, Dunn, and Swearer is the new- 
est firm I know of in Hutchinson. This 
change came about when Walter Jones re- 
tired. I guess Walter has not been in the 
office in the last six months. I don’t think 
I mentioned it in the last issue. Ed Glass- 
cock also retired and went back to Indiana 
to make his home with a daughter. 

Lavone Dailey is another young lady 
with Scott and Donnelly in Kansas City, 
Kansas. Lavone came down in February of 
this year after the Bar examinations at that 
time. I don’t know why we don’t get more 
women at the Bar. It would give me a 
better opportunity to get the feminine slant. 

Joe Carey is with Joe McDowell, or, I 
suppose now, with the new firm Stanley 
and McDowell. I didn’t know Joe was as- 
sociated until I saw him one day recently 
with Bob Loughbom. 

Tom Lysaught is the new police judge in 
Kansas City, Kansas, Al Kovac resigning 
to devote all of his time to the practice. I 
think Tom had an earlier hitch in this ca- 
pacity some time back. 

Jay Setters, long the clerk of the U. S. 
District Court, is transferring to Washing- 
ton, D. C., and his place is being taken by 
Jack Crawley, who moves up as Jay moves 
on to a better assignment. 

Bernie Borst is with Gilchrist and Buck 
in the Beacon Building at Wichita as of 
about September 1. 

Russ Cramner has associated himself with 
George McGill and Rupe Teall in the 
Schweiter Building, and Dale Stinson has 
associated with Ben Alford in the same 
building. 

Walt McGinnis has remodeled his own 
building in El Dorado, with a ground floor 
office. He and Allan move downstairs as 
of September 15. 

J. B. Grant starts with NeSmith and Fu- 
gate, with offices in the Schweiter Build- 
ing at Wichita, as of September 15. I think 
J. B. said he had just been released from 
the air corps. 

Willard Thompson is the newest addi- 
tion to the Fleeson, Gooing, Coulson and 


Kitch firm in Wichita, and this very re- 
cently. 

Judge Bert Stavely was a Wichita visitor. 
He came over to see Dick, his son. I asked 
him what he intended to do after his re- 
tirement from the bench. His answer in- 
dicated he was not too sure. At any rate, 
we each agreed that when seventy rolls 
around you don’t do much of anything. 

Fred Hall was in Wichita Tuesday, Au- 
gust 26, on his way to Dodge City to wind 
up some business he had pending. Fred’s 
future, although he did not say definitely, 
I think is in Los Angeles. He was anxious 
to get settled. 

Bob Thiessen is officing with Holmes, 
Mitchell and Holmes in the Beacon Build- 
ing as of some time in August—this at 
Wichita. 

Lu Rodgers, one of El Dorado’s lady 
lawyers, has finally retired and gone back 
to her old home town of Oswego to finish 
out the span. She still continued to have 
some business at the ripe old age she finally 
attained. 

Bill Calkins of El Dorado had a siege in 
the hospital in June. He got along all 
right, is back on the job again, and ready 
for the fall term of court to open. Good 
luck, Bill. 

Jack Bond married as of August 16. 
After looking the world over for 80 days, 
he finally came back home and married a 
little lady he had known for some time. 
Forethought, Jack, saves time and money— 
and a trip around the world. 

Bob Mason and Al Holl of Bartlesville 
were both at the Lassen in Wichita the 
week of September 13-15. I assume Cities 
Service brought them up. It was good to 
see them both. 

Van Pelt is in the Bryant, Cundiff, Shri- 
ver, and Shanahan office as a new man as 
of about July 15. I just met him, and 
neglected to get the handle to his name. I 
will do this—and I hope to get better 
acquainted with him. 

Zacharias, Hiebsch, Render and Kamas 
are in the new office as this is written—in 
the third block north on Main Street, op- 
posite the Federal Building, in Wichita. I 
haven't seen the office, but the town talk is 
that it is the latest work in new offices. 

Jerry Rushfele is the third man in the 
Sullivant and Smith office in Kansas City, 
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Kansas. Jerry came down in July after the 
June Bar exams. Says he likes the business, 
the office, and the possibilities. 

Fred Cross, formerly with Jim Cashin of 
Kansas City, Kansas, has moved over across 
the street with the Cohen-Schnider organ- 
ization with offices in the Huron Building. 

Jack Bowker has quit the insurance com- 
pany at McPherson and opened an office of 
his own on the ground floor in McPherson. 


George Robb has taken over the Somers- 
Robb office in Newton, and plans to carry 
on. Judge Somers died in July, a little late 
for me to make the August issue. His death 
was as unexpected as it was untimely. At 
this late date I would like to express my 
regrets to the family. 

Chuck Lay has opened an office in Gard- 
ner over the bank. He reported a land of- 
fice business the first couple of months. 

Warren Andreas is officing with Gerald 
McSpadden as of about May 1. He has re- 
cently been appointed deputy county attor- 
ney under Bob Mathews. He spends two 
days a week at Arkansas City, and will hold 
over for another two years from January 
under the new term—this at Winfield. 


Gus Roberts bought a store building next 





Classified Ads 


Bids submitted on used books: State title, 
condition, completeness, whether sheep- 
skin. Now available: CJS, complete, $575; 
AmJur. 1-58, Indexes, $435; Words— 
Phrases, complete, $385; U.S. Supreme 
Court Reports, C & M Edition, complete, 
$325; ALR 2nd, Digest 1st, $450; Pacific 
Reporter, 1-300, buckram, $395; many 
others. Lawboox, 6196 Walnut, Omaha 6, 
Nebraska. 








ATTENTION PRACTICING LAWYERS 
and LAW SCHOOL GRADUATES. If 
you enjoy research, are able to write simply 
and clearly, desire the security afforded by 


to where he now offices. I understand he 
will remodel it to suit his requirements this 
fall, and have it made ready for occupancy 
some time in early spring. 

George McNeish of Winfield went out 
to lunch one day, came sat down, and 
propped his feet on the desk. When they 
found him, he was dead, and had been for 
several hours. Apparently he never moved 
—just went to sleep. George always took 
the easy way. This time it stood him in 
good stead. 

Bill Cunningham of Arkansas City went 
to Milwaukee for the world series. He did 
not have too much to say about the games. 
He must have been there the first two days, 
I could have told him how the Yankees 
would finish. 

The Central Plains Insurance Company 
of Hutchinson writes me that they want a 
man to supervise claims and handle insur- 
ance department filings. See Ralph Wes- 
ley, anyone interested. 

K. B. Wallace has announced his asso- 
ciation with R. D. Casemore, under the 
firm name of Casemore and Wallace, with 
offices at 5420 Johnson Drive, Mission. 
This is new in Mission. 


an assured income, afe interested in pleas- 
ant and permanent work, apply now for a 
position on the editorial staff of the Ban- 
croft-Whitney Company, Law Book Pub- 
lishers since 1856, McAllister & Hyde 
Streets, San Francisco 1, California. (Ad- 
dress Applications to Editorial Dept.) 


DEWBERRY ENGRAVING CO. 


807 SO. 20th ST., BIRMINGHAM 5,ALABAMA 














